No. 23-0676

In the Supreme Court of Texas

CAcTUS WATER SERVICES, LLC,
Petitioner,
D.
COG OPERATING, LLC,

Respondent.

On Petition for Review from the Eighth Court of Appeals
(No. 08-22-00037-CV)

PETITION FOR REVIEW

Marvin W. Jones Dana Livingston
marty.jones@sprouselaw.com State Bar No. 12437420

C. Brantley Jones dlivingston@cokinoslaw.com
brantley.jones@sprouselaw.com CokiNos | YOUNG
SPROUSE SHRADER SMITH PLLC 900 S. Capital of Texas Hwy.
701 S. Taylor St., Suite 500 Suite 425

Amarillo, Texas 79105 Austin, Texas 78746

Tel.: (806) 468-3300 Tel.: (512) 482-9304

Fax: (806) 373-3454 Fax: (512) 610-1184

Counsel for Petitioner, Cactus Water Services, LLC



IDENTITY OF PARTIES AND COUNSEL

Petitioner: Cactus Water Services, LLC

(Defendant/Counter-Plaintiff/

Appellant)

Other parties at trial dismissed Collier Enterprises, Inc.

before final judgment: Collier Surface, LLC
Collier Royalty, LL.C

Balmorhea Ranches, Inc.
Balmorhea Ranches Water, LL.C

Counsel for Petitioner and
other dismissed parties:

Appellate Counsel: Dana Livingston
State Bar No. 12437420
dlivingston@cokinoslaw.com
CokINOS | YOUNG
900 S. Capital of Texas Hwy.
Suite 425
Austin, Texas 78746
Telephone: (512) 482-9304
Facsimile: (512) 610-1184

Trial and Appellate Counsel: Marvin W. Jones
State Bar No. 10929100
marty.jones@sprouselaw.com
C. Brantley Jones
State Bar No. 24070042
brantley.jones@sprouselaw.com
SPROUSE SHRADER SMITH PLLC
701 S. Taylor, Suite 500
P. O. Box 15008
Amarillo, Texas 79105-5008
Telephone: (806) 468-3300
Facsimile: (806) 373-3454



Appellate Counsel at the Roger D. Townsend

Trial Court and at the Texas Bar No. 20167600

Eighth Court of Appeals: rtownsend@cokinoslaw.com
COKINOS | YOUNG
1221 Lamar Street, 16th Floor
Houston, Texas 77010
Telephone: (713) 535-5500
Facsimile: (713) 535-5533

Respondent: COG Operating, LL.C
(Plaintiff/ Counter-Defendant/Appellee)

Represented by: Macey Reasoner Stokes
State Bar No. 00788253
macey.stokes@bakerbotts.com
Benjamin Gonsoulin
State Bar No. 24099682
ben.gonsulin@bakerbotts.com
BAKER BOTTS LLP
910 Louisiana Street
Houston, Texas 77002
Telephone: (713) 229-1234
Facsimile: (713) 229-1522

John A. “Jad” Davis

State Bar No. 05511400
jdavis@dgclaw.com
Katherine L. Petroski

State Bar No. 24088218
klpetroski@dgclaw.com

Jill C. Pennington

State Bar No. 24007825
jcpennington@dgclaw.com
DAvis, GERALD & CREMER, PC
400 W. Illinois, Suite 1400
Midland, Texas 79701
Telephone: (432) 687-0011

ii



Amicus Curiae
(in the court of appeals)

Represented by:

Amicus Curiae
(in the court of appeals)

Represented by:

Ryan Clinton

State Bar No. 24027934
rdclinton@dgclaw.com

DAvis, GERALD & CREMER, PC
300 West Sixth St.

Suite 1830

Austin, Texas 78701

Telephone: (512) 493-9600

National Association of Royalty
Owners-Texas, Inc.

Charles P. Hosey

Texas Bar No. 24125284
chosey@cphlawgrouppllc.com
CPHLAW GRrROUP, PLLC
18018 Overlook Loop,

Suite 105, PMB #1016

San Antonio, Texas 78259
Telephone: (210) 913-4606

Texas Farm Bureau

Douglas G. Caroom

State Bar No. 03832700
Joshua D. Katz

State Bar No. 24044985
BICKERSTAFF HEATH
DELGADO ACOSTA LLP
3711 S. MoPac Expressway
Building One, Suite 300
Austin, Texas 78746
Telephone: (512) 472-8021
Facsimile: (512) 320-5638

i1l



Amicus Curiae
(i1n the court of appeals)

Represented by:

Amicus Curiae
(in the court of appeals)

Represented by:

Texas & Southwestern
Cattle Raisers Association

James D. Bradbury

Texas Bar No. 02814500
jim@bradburycounsel.com
Courtney Cox Smith

Texas Bar No. 24045711
ccox@bradburycounsel.com
JAMEs D. BRADBURY, PLLC
9111 Old Jollyville Road
Suite 220

Austin, Texas 78759
Telephone: (512) 953-5801

Texas Oil & Gas Association

Christopher M. Hogan

Texas Bar No. 24065434
chogan@hoganthompson.com
HoGAN THOMPSON LLP
801 Travis Street

Suite 1330

Houston, Texas 77002
Telephone: (713) 671-5630
Facsimile: (713) 671-5632

v



TABLE OF CONTENTS

IDENTITY OF PARTIES AND COUNSEL.cuuutttiiirererreeeeeereeererereeeeeeeeeeeeeseeeeeeeeeeees 1
TABLE OF CONTENTS .iiettttieieeieeeeeeeeieseeeessessssssssssssssssssssssssssssssssssssssssssssssssssssses \
TABLE OF AUTHORITIES .utttteiieeiiieiiirteteeeeeeeeeessissseeeeeeeeeessssssssssssssessesssssssssees vii
STATEMENT OF THE CASE cuututtiiiiiieiiiiiiiiiiieeeeeeeeeeesisssreeeeeeeeeeessssssssssseeesessnnnns X
STATEMENT OF JURISDICTION etiiuiiiuiirienieeieenitestestesreesneesnesnesneeneessnens xi
INTRODUCTION: REASONS TO GRANT REVIEW ..couvvvvrvrirvieeeeieeeeeeeeeeeeeeeee, Xii
ISSUES PRESENTED .uuvvitiiiiiiiiiiiitrreeeeeeeeeeeesisrseeeeeeeeseessssssssssessesssssssssssssseseeses Xiil
STATEMENT OF FACTS oottt eeesaaaae e e e e e e e eeanes 1

A.  Collier and Balmorhea grant mineral leases to COG to explore
for and produce only oil, gas, and other hydrocarbons, or in one
instance, only “oil and gas™ .......ccccceviiiiiriinninne e 2

B.  With limited exceptions, the Collier leases expressly provide that
COG canNOt EVEN USE WALET ......eerrueeeruieerieenieeeieesreessueeesneeesnreesseenane 3

C. Through produced water lease agreements, Collier and

Balmorhea sever the water estate and grant it to Cactus Water .......... 4

D.  LItIZAtION cueeeiieeieeieeieeeeeeteeteet ettt ettt 4
SUMMARY OF THE ARGUMENT .....coctiiiiierinrenieetetenrensessessesseeeeseesessessessesneenes 5
ARGUMENT ...ttt ettt ettt ae s re e s st e seaaessaaeesaaeesansessnnees 6

L. This Court should grant review to address the Eighth Court’s 2-to-1
decision that flouts this Court’s decisions on water-ownership issues
that are important to the jurisprudence and to Texans......c..cceccevvereeveennnnne. 6

A. Recurring issues governing water-ownership rights and
conciliating correlative rights are jurisprudentially important ............ 6

B.  Water rights are important to TeXans .......cccoceeveeveneenennienenseeneene. 8

\%



C.  Conflicts with this Court’s decisions and disagreement among
the Eighth Court’s justices warrant this Court’s intervention........... 11

II.  The Eighth Court erred in concluding that the mineral estate owns the
surface estates’ native water that comes up with mineral production.......... 11

A.  The majority eschewed 50 years of this Court’s precedents
holding that, absent specific conveyancing language, the surface

estate owns all subsurface wWater..........cccceevveveeveniieninnenienenceee, 11
B.  The wellbore and product-stream theories fare no better.................. 15
C.  The development-rights rationale is even less capable ...................... 17

The majority’s conclusion that the issue here concerns waste

instead of water 1S UNSOUNd .......uvvveeeiiiiiiiiiiiiieeeeeeeeeeeerreeee e e eeenas 18
PRAYER oottt e e e e e e e e e e e e e aaa b eeeeeeeeeeesessasssssaneeeeeens 21
CERTIFICATE OF COMPLIANGCE wuttttiiiiiiiieiiirrteeeeeeeeeeeeetnnreeeeeeeeeeeessssnnssseseeees 23
CERTIFICATE OF SERVICE coiouutttiiieeeeeieeiitrrreeeeeeeeeeessssssreeeeeeesesessssssssssseeees 24
A PPENDIX..ciiiiiitititiiiiieeeeeeeeereerstssnneeeeeeeseesssssssssnaaesesessssssssssssnnsseesssssssssssssssnnnnns 25

vi



TABLE OF AUTHORITIES

Page(s)

Cases
Amarillo Ol Co. v. Energy-Agri Prods., Inc.,

794 S.W.2d 20 (TEX. 1990) w..evvveereereeeeeeeseeeseeeseseeseeseseeseeeseseesesessseseeeesseeseeens 16
Bowden v. Phillips Petroleum Co.,

247 S.W.3d 690 (T€X. 2008) ....evvorrverreeereeeereeesseesssesssesesesesesssesssssssesssssesessenns 17
Cactus Water Servs., LLC ». COG Operating, LLC, 2023 WL 4846861

(Tex. App.—El Paso 2023, pet. filed) ......ccccevveevennieneniieniiienieenne X, App.A
Chalker Energy Partners III, LLC v. Le Norman Operating, LLC,

595 S.W.3d 668 (T€X. 2020) .euververreierieeieeiieenteeteeieeeeestesee st e sie et e saee e Xiv
Coyote Lake Ranch, LLC v. City of Lubbock,

498 S.W.3d 53 (TEX. 2016)....eereereerererereeeeeseeeesseseseesseseseeseeseseesesessees 7-8,10
Edwards Aquifer Auth. v. Day,

369 S.W.3d 814 (TeX. 2012) .ccuiiriirieeieeiienieeieeieeeest et 6,10, 12-13
Envy’t Processing Sys., L.C. v. FPL Farming Ltd. ,

457 S.W.3d 414 (T€X. 2015) cervereereeeeeereseeeeeseeeseesseessesseesseesseesseesseeseess e 7
Fleming Found. v. Texaco, Inc.,

337 S.W.2d 846 (Tex. Civ. App.—Amarillo 1960, writ ref’d n.r.e.) ......cc.c....... 13
Humble Oil & Refin. Co. v. West,

508 S.W.2d 812 (TEX. 1974) c.e..veereereeeeeeeseeeseeeseseseeeseseese s sessse s 6
Lightning Oul Co. v. Anadarko E&P Onshore LLC,

520 S.W.3d 39 (TEX. 2017) veoreereeeeeeeeeeseeeeeseseeeeeseeseseesseeseseeseeeses e seeeeeseseeens 16
Moser p. U.S. Steel Corp.,

676 S.W.2d 99 (TEX. 1984).....c.verreereeeeeeseeesssesseeesseessseesssesesssssesessesssesees 18, 19
Robinson v. Robbins Petroleum Co.,

501 S.W.2d 865 (TEX. 1973) cvvrverrveereeerseeeesereseeresesessseeseseenen xii, 1, 3, 5-6, 13-17

vil



Sun Oil Co. v. Whitaker,

483 S.W.2d 808 (T€X. 1972) w.vorvereeeeeeeeersesseeseeese s sesesesenens xii, 5-6, 12
Tex. Co. v. Burkett,

296 S.W. 273 (T€X. 1927) c.vorveeereeeeeseeseeeeeessessessssssseses s ssss s ssssssasssnns 20
Wenske v. Ealy,

521 S.W.3d 791 (T€X. 2017)..c.ververeeeeeeeeseeeeeeesseesseesseesseesse s seseees 8

Statutes, Rules, and Regulations

16 TEX. ADMIN. CODE § 3.8(2) ceeeveruerienreiienieieeteeiteiesterestesie et 19
30 TEX. ADMIN. CODE § 297.1(22) ceoverrtertereetenieeientesieeteseeeee et 20
TEX. GOV’T CODE § 22.001(2) .ccveerrerreerrieniienienieeieeneeseesssessseesseessessessseenne Xi
TEX. NAT. RES. CODE §91.1011...ceiiiieeieeeeeeeeeeeeeeeeeeecnieneseneseesessnnnnnnnnns 19
TEX. NAT. RES. CODE § 122.001(2) .eeuververeenrerienienienienieeeesitereseesneeeesneenne 20
TEX. NAT. RES. CODE §122.002 ...ccoiiiiiiiiieeeeeeeeeeeeeeeeeeeeeeeeeeeeeeee e 20-21
TEX. R.APP. PL53.2(8) ettt sttt ettt 1
TEX. R.APP. P.56.1(2)(1) ecueeerieieniieienieieeieeteieeteert et 11
TEX. R.APP. P.56.1(2)(2) coveereeierieiieeieneeeeteieeteeit ettt 11
TEX. R. APP. P.56.1(2)(5) eeuveverrerrererieieienienieeieeitetetesee st st saesnesae s 10
TEX. R. APP. P.56.1(2)(6) ceeveeeeeneienieiieriientesiessieesieestesaesseeesseessessesssesssnens 10
TEX. WATER CODE § 27.001(6)...ceecueerienienieniieniieniesiessieesieeseesseessseesseesanens 19
TEX. WATER CODE § 27.002(8) .c.veeverueeueeeerenienienieeteeeneeseeseesseeeeeeeensennes 19-20
TEX. WATER CODE § 27.003.....eeieeeeeeeeeeeeeeeeeeceeeeeseasaassesnsssssnnnnnnnes 19-20
TEX. WATER CODE § 36.001(5) .c.uceecueereinienienieinieenitesiesseeeseeeseesseessseesseesanens 20
TEX. WATER CODE §36.001(9)..cccueeruerienrieienienienienieeeeneeseeseesieeseeeneennens 19-20
TEX. WATER CODE § 36.002(2) .eveeueeueeeeienienieneneeieieneeneenseseeeeeseessessesnesnenne 20



Other Authorities

Bernard (“Buddy”) F. Clark Jr. et al., Produced Water Ownership in
Texas: Is Cactus Water the Answer?, HAYNES AND BOONE NEWS
AND  INsiGHTS  (Aug. 16, 2023), available at

https://bit.ly/3MNHZEKS3 ......ccoeeeeereeeetetesteseseeeseseessessessessessessseneas

Edmond McCarthy, Jr., Mixing Oil & Gas with Texas Water Law, 44

TEX. TECH. L. REV. 883,926 (2012)..ccceerrterrerienrerienienienieneeneeneenne

Jess Donald & Spencer Grubbs, Drought in Texas, in TEXAS
CoMPTROLLER FiscAL NoTeE (Dec. 2022), available at

https://bit.ly/3QDMTAA ...ccveereererrereeeeeetecieseseeee e sreseesees e sreeeeneas

John McFarland, Cactus Water Services v. COG Operating— Who Owns
Produced Water?, OIL & GAS LAWYER BLOG (Aug. 3, 2023),

available at https://bit.1y/45MPKKO ..cceeveeeeeereiesieeeeeeeeeeee e

Ken Mills, Changing Face of Water Rights, in STATE BAR OF TEX.,
23RD ANNUAL CONFERENCE ON WATER RiGHTS, Ch. 14
(2022), Part I available at 2022 WL 660576 and Part V available at

2022 WL 660580 .....eeeeeeeeiereeieeeiiieeeeeeiteeeeesirteeeessreeeessnreeeesssnseeesannns

MERRIAM-WEBSTER DICTIONARY, https://www.merriam-

webster.com/dictionary/water?src=search-dict-bDOX ......cceeeeeeeeevvuneeeeenns

Michael P. Lennon Jr. et al.; Court of Appeals Holds that Mineral Lessee
Owns Produced Water in O&G Operations, MAYER BROWN
PERSPECTIVES (Aug. 16, 2023), available at

https://bit.ly/3MmV3iQ ....ccveererereeeeeeeecrerieseseseseseessessessessesseseesens

Timothy S. McConn & Bonnie Cantwell Fraase, Cactus v. COG: Waste
Not Want Not, YETTER COLEMAN LEGAL ALERT (Aug. 15,

2023), available at https://bit.ly/476BTEM ...coeoveereereeieiereiesreseeeeeeeens

U.S. Energy Info. Admin., Permian Basin, Part 1: Wolfcamp, Bone
Spring, Delaware Shale Plays of the Delaware Basin— Geology Review

(Feb. 2020), avaslable at https://bit.1v/3u7VETK..coveveeeieeiienieieeenne,

U.S. Nat’l Oceanic & Atmospheric Admin., Why Do We Have an

Ocean?, available at https://bit.ly/3EVBCKM ..ccceevvereierrieeienieeieeienne

1X


https://bit.ly/3MnHZK3
https://bit.ly/3QDmTda
https://bit.ly/45MPkK0
https://www.merriam-webster.com/dictionary/water?src=search-dict-box
https://www.merriam-webster.com/dictionary/water?src=search-dict-box
https://bit.ly/3MmV3iQ
https://bit.ly/476BTFM
https://bit.ly/3u7VFTk
https://bit.ly/3FVBCKm

Nature of
underlying case:

Trial court:
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Court of Appeals:

Court of
Appeals’
Disposition:

STATEMENT OF THE CASE

This contract case is about who owns the water produced with
oil and gas. The surface-estate owners granted the mineral lessee
(Respondent, COG Operating, LL.C), ownership of “oil, gas and
other hydrocarbons” (or in some leases, just “oil and gas”), but
expressly denied it the right to use water except for drilling
operations on the same lease. By contrast, separate leases
expressly granted Petitioner (Cactus Water Services, LLC)
ownership of all water contained in and produced from geologic
formations under the same lands.

Hon. Michael Swanson, 143rd Judicial District, Reeves County

On competing summary-judgment motions, the trial court ruled
as a matter of law that COG:

(1) “owns the oil, gas and other products in commercial oil
and gas bearing formations that are produced from the COG
wells on the four leases” at issue;

(2) “has the right to exclusive possession, custody, control
and disposition of the product stream produced from COG
wells” on the four leases “so long as [each lease] remains in
effect;” and

(3) “Cactus has no rights in or to the product stream produced
from COG wells.” 2CR683-84 (footnotes omitted) (App.B).

After the parties non-suited their remaining claims and
dismissed other parties, 2CR676-78, 679-81, the trial court
signed a final judgment. 2CR682-84 (App.B).

Eighth Court of Appeals. Opinion by Chief Justice Rodriguez,
joined by Justice Soto. Dissenting opinion by Justice Palafox.

A divided panel affirmed. Cactus Water Servs., LLC ». COG
Operating, LLC, 2023 WL 4846861 (Tex. App.—El Paso 2023,
pet. filed) (App.A).



STATEMENT OF JURISDICTION
This Court has jurisdiction under Government Code section 22.001(a)
because the case presents a question of law that is important to the jurisprudence of

the State.
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INTRODUCTION: REASONS TO GRANT REVIEW

When a surface estate has not expressly conveyed water to the mineral estate,
who owns the native water that comes up when oil and gas are produced? This legal
question divided the justices of the Eighth Court.

The majority resolved it by saying that the native water is not water, but waste.
Yet decades of this Court’s decisions have said that, unless expressly conveyed,
subsurface water belongs to the surface estate—no matter its depth or mineral
content. If left on the books, the Eighth Court’s new ownership rule will strip away
surface owners’ constitutionally protected property rights in subsurface water and
cast a dark cloud over this Court’s landmark decisions in Edwards Aquifer Authority
v. Day, Sun Oil Co. v. Whitaker, and Robinson v. Robbins Petroleum Corp.

Who owns the native water that comes up when oil and gas are produced is
indisputably important—and not just because of the billions of dollars at stake for
Texas landowners and the State’s energy industry pitted against each other in this
case and two others abated and awaiting this case’s outcome. Nor merely because
the issue in this case is being closely watched and prompted significant amici
participation below. The issue’s resolution is vital to Texas jurisprudence governing
the ownership, use, and exploitation of the State’s scarce natural resources,

including water. Review is needed.
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1.

ISSUES PRESENTED
When an oil-and-gas lease grants the right to only “oil, gas and other
hydrocarbons” or the right to only “oil and gas” —but nowhere expressly
conveys water—does the mineral lessee also own, as a matter of law, all water

produced from the oil-and-gas bearing formations?

When an oil-and-gas lease expressly limits the mineral lessee’s right to use of
water that is on or under the land, or from any source from the land, with only
narrow exceptions conceded to not apply here, does the lease grant to the
mineral lessee, as a matter of law, ownership rights to take, sell, or transfer

produced water to third parties for off-premises use?

Do surface-use and right-of-way agreements granting easements that permit
the mineral lessee to transport liquids in pipelines also transfer ownership—
as a matter of law—of all produced water to the lessee, or have any bearing on

determining ownership? [unbriefed issue]

Is the surface owner’s express contractual grant of ownership of produced
water to Cactus Water rendered null, as a matter of law, by the Natural
Resources Code or by the Railroad Commission’s authority to regulate

“waste” from drilling operations? [unbricfed issue]

xiil



The court of appeals said:

We do not read Chalker Energy Partners III, LLC v. Le Norman
Operating, LLC, 595 S.W.3d 668, 677 (Tex. 2020), as supporting the
dissent’s proposition [that] “A party’s actions in ‘allowing’ a [mineral
lessee] to carry out its statutory, regulatory, or contractual duties with
respect to waste does not necessarily reflect a waiver of ownership
rights, as doing so is not unequivocally inconsistent with such
ownership.”

Was that error? [unbriefed issue]
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STATEMENT OF FAcCTS!

This case arises out of the Collier and Balmorhea lands. They comprise about
37,000 acres subject to the four mineral leases at issue with COG. The leased
acreage sits in the Delaware Basin within the larger Permian Basin. 1CR248. For
context, in 2020, the Delaware Basin produced about two million barrels of oil per
day.? But the amount of water that comes up during oil production is much more.

> fracing requires—and in turn

“[P]articularly in the Permian Basin,’
generates— “huge amounts of produced water.”® App.A at *2; see 1CR248. For
“horizontally-drilled shale formations in the Delaware Basin,” the “‘water cut’ —
i.e., the number of barrels of water produced per barrel of oil —is in the 3 to 7 range.”*
Still; “most water that is produced from the mouth of a well” is native-formation

water that comes up during mineral production.® This dispute centers on who owns

that native water. We begin with the controlling lease language.

1 The Eighth Court’s opinion correctly states the general nature of the case. See TEX. R. App.
P. 53.2(g).

2 Ken Mills, Changing Face of Water Rights, in STATE BAR OF TEX., 23RD ANNUAL
CONFERENCE ON WATER RIGHTS, Ch. 14, Part I (2022), available at 2022 WL 660576.

3 The term “produced water” is not always consistently used. Sometimes it is unclear whether an
author’s use of the term includes “flowback water” — “water that is piped down a wellbore during
drilling or fracking that has been purchased by the oil and gas operator from an off-lease source and
then flows back out with hydrocarbon production.” Mills, supra note 2, Part V, 2022 WL 660580.

4 1d. Part 1, 2022 WL 660576.
> 1d.; see 1ICR288.



A. Collier and Balmorhea grant mineral leases to COG to explore for
and produce only oil, gas, and other hydrocarbons, or in one
instance, only “oil and gas.”

Of the four leases, two Collier leases—the 2005 Collier/JAJ Oil Lease and the
2010 Collier/Delaware Basin Resources Lease, Apps.C-D q 1—grant COG the right

to explore and produce “oil and gas and other hydrocarbons.”

GRANT, DEMISE, TEASE and LET cxclusively unto the said Lessee, its successors and assigas, for
the sole and only purpose of investigating, exploring, prospecting, drilling, mining and operating for oil
and gas and other hydrocarbons, and of laying pipelines and of building tanks, power stations and
structures thereon, to produce, save, fake care of, store and treat products produced hereunder, and then
transport thosesproducts from the land in Reeves County, Texas, that is hereby described as foilows, to

A third Collier lease—the 2014 Collier Lease, App.E q 1—grants COG the

right to explore and produce only “oil and gas.”

1. Lessor in consideration of Ten and No/100 Dollars ($10.00) in hand paid, of the
oyslties herein provided, and of the agreements of Lessec herein contained, hereby exclusively
mants, Jeases and lets unto Lessee for the purpose of investigating, exploring, prospecting,
Irilling and producing oil and gas, from the following described land in Reeves County, Texas,
o-wit:

And the fourth lease—the 2010 Balmorhea lease, App.F q 1—grants COG

the right to explore and produce “oil, gas, and other hydrocarbons.”

1. Lessor, in consideration of Ten and Q0/100 Dollars ($10.00), in hand paid, of the royalties herein
provided, and of the agreements of Lessee herein contained, hereby grants, leases and lets exclusively unto
Lessee for the purpose of investigating, exploring, prospecting, drilling and mining for and producing oil, gas,
and other hydrocarbons, conducting exploration, geologic and gecphysical surveys by seismograph, cors
lesl, gravity and magnelic methods, injecting gas, waler and other fluids, and air inlo subsurface strata,
laying pipe lines, building roads, tanks, power slalions, telephone lines and otheér structures thereon, 10
produce, save, take care of, treat, fransport and own said products, the foliowing described land in Reeves
County, Texas, to-wit,




B.  With limited exceptions, the Collier leases expressly provide that
COG cannot even use water from the lands.

The leases limit COG’s rights to even use water. For instance, the 2005 and
2010 Collier leases, Apps.C-D ¢ 18, provide that— “notwithstanding” any other
lease provision “to the contrary or apparently to the contrary” —COG cannot use

“water from the lands” for “secondary recovery operations.”

18. Anything herein to the contrary or apparently to the contrary notwithstanding, Lessee, its
successors and assigns, shall bave no right to use water which is on or uoder the above described land,
except it may itself drill a water well and then use the water from that well in its conduct of the drilling
operations that actually are conducted on land covered by this lease. Lessee shall have no right to the use
of water from the Jands covered hereby for water flooding, secondary recovery operations or camp
operations,

This provision’s exception allows for water use only from a COG-drilled “water
well.” Id. COG conceded that it never drilled a water well. RR61. But if it had,
such water could have been used only for on-lease drilling operations—not for
fracing, much less for use off lease. /4.

Similarly, the 2014 Collier Lease, App.E { 1, forbade COG from using,

without written consent of the landowners, “water from any source from said land.”

and contaiming 480 acres, more or less. No water from any source from said land shall be
used for any purpose without written consent of Lessor.




C. Through produced water lease agreements, Collier and Balmorhea
sever the water estate and grant it to Cactus Water.

In 2019, Collier and Balmorhea severed and conveyed water rights to Cactus
Water. In identical granting clauses, those produced water lease agreements
(PWLAs5) leased to Cactus Water the water “on and underlying” the land.

2. Grant. For good and valuable consideration received and the benefits to be derived by
the parties from entering into this Lease, Surface Owner hereby LEASES, LETS AND
DEMISES exclusively unto Cactus for the term of this Lease the Water on and
underlying the entire Subject Property for the purposes of exercising ownership rights
over such Water, as well as capturing, owning, storing, treating, transporting, delivering,
marketing, recycling, reusing, disposing of, and/or selling Water produced therefrom,
subject to the terms and provisions set forth below. Cactus shall have, and is hereby
granted pursuant to the terms of this Lease, the rights to:

a. capture, own in situ, store, treat, transport, deliver recycle, reuse, dispose of, and
market all the Water produced from oil and gas wells and formations on or under
the Subject Property;

Apps.G-H qq 2-2a.

D. Litigation

After learning of the PWLAs, COG began this litigation. On cross-summary-
judgment motions, the trial court ruled for COG, declaring that it owns the native-
formation water that comes up during oil-and-gas production. App.B. After the
parties nonsuited remaining claims, the trial court rendered final judgment.®

In a 2-to-1 decision, the Eighth Court affirmed. App.A.

¢ Two other cases presenting the same issue await this case’s outcome. Both are before the same
trial court as here (the 143 Judicial District Court): CWS Il Delaware, LLC v. Occidental Petroleum
Corp. et al., No. 21-09-1041 (Loving County), and CWS II Delaware, LLC v. Chevron Corp. et al.,
No. 21-11-24208-CVR (Reeves County).



SUMMARY OF THE ARGUMENT

Unless expressly conveyed, subsurface water belongs to the surface estate—
no matter the water’s mineral content. Unquestionably, an express conveyance of
water to the mineral estate is completely absent here. In fact, the mineral leases
restrict the mineral estate’s rights to even use water from under the lands.

Still; the majority held that COG has exclusive rights over everything from its
wellbore—including the landowners’ native water that comes up during oil-and-gas
production. But that inverts Texas law. The majority achieved that result by saying
the dispute here concerns waste, not water. Yet this Court has held that water’s
ownership does not turn on its mineral content. Straying from that precedent, the
majority allows mineral lessees to do whatever they want with that water—including
selling or monetizing it—without paying the landowners anything.

Left on the books, the Eighth Court’s new ownership rule strips away
landowners’ vested rights in subsurface water and unravels decades of this Court’s
jurisprudence in decisions like Edwards Aquifer Authority v. Day, Sun Oil Co. ».
Whitaker, and Robinson v. Robbins Petroleum Corp. This Court should reaffirm that,
unless expressly conveyed, a surface estate owns all subsurface water—including

native-formation water that comes up during oil-and-gas production.



ARGUMENT

I.  This Court should grant review to address the Eighth Court’s 2-to-1
decision that flouts this Court’s decisions on water-ownership issues that
are important to the jurisprudence and to Texans.

When a surface estate has not expressly conveyed water to the mineral estate,
who owns the subsurface native-formation water that comes up when oil and gas are
produced? This important legal question—and whether this Court’s precedents
answer it—divided the Eighth Court’s justices. The issue merits this Court’s
attention.

A. Recurring issues governing water-ownership rights and
conciliating correlative rights are jurisprudentially important.

Over the years, this Court has granted review in many cases that have shaped
surface-estate rights, including water rights, and the “recurring problem of adjusting
correlative rights.” Humble Oil & Refin. Co. v. West, 508 S.W.2d 812, 815 (Tex.
1974). For example, consider this Court’s decision in Sun Oil Co. v. Whitaker.
There, the Court held that a landowner owns the water beneath its land. 483 S.W.2d
808, 811 (Tex. 1972). The next year, this Court extended the rule to subsurface salt
water. Robinson v. Robbins Petroleum Co.,501 S.W.2d 865, 867-68 (Tex. 1973). And,
more recently, this Court took up whether groundwater—including subsurface
water—can be owned in place. Edwards Aquifer Auth. v. Day, 369 S.W.3d 814, 832

(Tex. 2012).



Consider too this Court’s grant of review in Environmental Processing Systems,
L.C.». FPL Farming Ltd., 457 S.W .3d 414 (Tex. 2015), concerning subsurface-water
migration. The Court ultimately left open whether Texas law recognizes trespass
for wastewater migration into deep-subsurface briny groundwater. Id. at 416, 425.

And to take just one more example, in Coyote Lake Ranch, LLC ». City of
Lubbock, this Court considered whether the accommodation doctrine should be
extended to a severed groundwater estate. 498 S.W.3d 53, 64-65 (Tex. 2016). Coyote
Lake holds that it does—and that severing a groundwater estate creates a dominant
estate. /d. But, as to “whether the accommodation doctrine is workable when both
the minerals and the groundwater have been severed from the land,” the Court left
“that issue for another day.” Id. at 65 n.55.

This case presents another opportunity for the Court to define the contours
of water rights. And no matter if this case is resolved by applying the accommodation
doctrine, as the dissent urged, App.A at *11 (Palafox, J., dissenting), or by applying
a surface estate’s long-settled ownership rights to all subsurface water, the case’s
ramifications are too important to be left to an intermediate-appellate court. That is
“[p]articularly” true, as the dissent recognized, “in the oil-and-gas field” where
“parties depend on courts ‘for continuity and predictability in the law.”” 4. at *12

(quoting Wenske v. Ealy, 521 S.W.3d 791, 798 (Tex. 2017)). If Texas law is going to



answer who owns native-formation water that comes up during oil-and-gas
production, it should be this Court that determines how the principles announced in
its earlier decisions interplay to resolve that question.

B.  Water rights are important to Texans.

The Eighth Court held that the landowners (and thus Cactus Water) have no
ownership rights to their native-formation water concomitantly produced with
mineral extraction. App.A at *6. The Eighth Court’s decision has already captured
the attention of commentators.

Among them, one noted the importance of issues relating to produced-water
rights in Texas: “The ownership of treated produced water is hotly contested and
has considerable industry importance. ... Given the novel question and divided
appellate court, the case is a good candidate for review by the Texas Supreme
Court.”” Another said the Eighth Court’s split decision shows that arguments can
be made for ownership by both the surface or mineral estates.® Yet the decision is
another reminder of the sometimes-murky intersection between Texas water law and

oil-and-gas law.

" Timothy S. McConn & Bonnie Cantwell Fraase, Cactus v. COG: Waste Not Want Not, YETTER
COLEMAN LEGAL ALERT (Aug. 15, 2023), available at https://bit.ly/476 BTFM.

8 Bernard (“Buddy”) F. Clark Jr. et al., Produced Water Ownership in Texas: Is Cactus Water the
Answer?, HAYNES & BOONE NEWS AND INSIGHTS (Aug. 16, 2023), available at
https://bit.ly/3MnHZK3.
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Similarly, another predicted that, “[w]ith increased demands for water,
particularly in the western parts of Texas,” “[t]his case is undoubtedly on its way to
the Supreme Court.”® All in all, the common refrain about the Eighth Court’s
decision is that, “[w]ith growing commercial interest around the value of produced
water, the legal ownership question of produced water has taken on increased
importance” —making the issue “ripe for Texas Supreme Court input.”°

As Texas faces unprecedented population growth and record drought,' water
is increasingly precious and widely commoditized.'? That’s true for both potable and
non-potable water. As the Eighth Court noted, recent water-treatment technologies
have created a “new industry” in which treated produced water can be sold back for
reuse in fracing. App.A at *2.2° Along with other a “variety of economic uses for

» 14

produced water,”'* reuse is vital because it lessens demands on water needed for

? John McFarland, Cactus Water Services ». COG Operating— Who Owns Produced Water?, O1L &
GAs LAWYER BLOG (Aug. 3, 2023), available at https://bit.ly/45MPKKO.

10 F.g., Clark, supra note 8 (cleaned up).

1See Jess Donald & Spencer Grubbs, Drought in Texas, in TExAs COMPTROLLER FIscAL
NoTE (Dec. 2022), available at https://bit.ly/3QDmTda.

12 See Edmond R. McCarthy, Jr., Mixing Oil & Gas with Texas Water Law, 44 TEX. TECH. L.
REV. 883,926 (2012).

B Accord Clark, supra note 8 (“Recent technology innovations have . .. created intrinsic value in
produced water . . . [and] a substantial market for third-party companies to purchase, treat,
transport, and sell produced water among producers. This itself is a lucrative market given the
relative scarcity of water supply in West Texas.” (footnote omitted)).

“Id.
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https://bit.ly/3QDmTda

human consumption, agriculture, and ranching. Coyote Lake, 498 S.W.3d at 63-64;
see Amicus Br.—Tex. Farm Bureau 1-2; Amicus Br.—Tex. & Sw. Cattle Raisers
Ass’n 2-3.

Until recently, water was far less valuable than oil and gas. A decade ago,
though, this Court observed that “the price of bottled water is roughly equivalent to,
or in some cases, greater than the price of oil.” Day, 369 S.W.3d at 831. But “the
legal ambiguity as to who owns produced water represents an impediment to the

15

efficient development of the produced water market.”™ And because “produced

water is increasingly treated as a monetizable asset by producers and surface

1”16

owners,” ' more conflicts between mineral and surface estates will emerge. Indeed,

the question of who owns the native water “has divided the midstream industry.” "
Only this Court can provide the answer to that important question. See TEX. R.

App. P. 56.1(a)(5)-(6).

5.

16 Michael P. Lennon Jr. et al., Court of Appeals Holds that Mineral Lessee Owns Produced Water in
O&G Operations, MAYER BROWN PERSPECTIVES (Aug. 16, 2023), available at
https://bit.ly/3AMmV3iQ).

7 Id. (“[U]nless or until the Texas Supreme Court settles the question, industry clients may see
continued litigation over produced water ownership in other courts statewide, particularly as
produced water is increasingly treated as a monetizable asset by producers and surface owners.”).

10
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C.  Conflicts with this Court’s decisions and disagreement among the
Eighth Court’s justices warrant this Court’s intervention.

As we explore below, the legal rule announced by the majority conflicts with

this Court’s decisions and caused the Eighth Court’s justices to split 2-to-1. Seeinfra

Section II.A-C. Either deserves this Court’s attention. See TEx. R. App. P.

56.1(2)(1)-(2).

IL.

The Eighth Court erred in concluding that the mineral estate owns the
surface estates’ native water that comes up with mineral production.

A. The majority eschewed 50 years of this Court’s precedents holding
that, absent specific conveyancing language, the surface estate
owns all subsurface water.

The analysis starts with the mineral leases. They expressly convey to COG

the right to explore and produce oil, gas, and other hydrocarbons. Apps.C-E q 1.

Water is none of the things expressly conveyed.

Other Collier-tract mineral lease provisions reinforce that the surface estates

did not convey water to COG. Those provisions restrict COG’s right to even use

water “which is on or under” or “from?” the lands.

18. Anything herein to the contrary or apparently to the contrary notwithstanding, Lessee, its
successors and assigns, shall bave no right to use water which is on or under the above described land,
except it may itself drill a water well and then use the water from that well in its conduct of the drilling
operations that actually are conducted on land covered by this lease. Lessee shall have no right to the use
of water from the Jands covered hereby for water flooding, secondary recovery operations or camp
operations,

Apps.C-D ] 18.
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and contaiming 480 acres, more or less. No water from any source from said land shall be
used for any purpose without written consent of Lessor.

App.E q 1. If the leases had granted COG ownership of water under or from the
land, these clauses’ restrictions on COG’s use of such water would have made no
sense. These clauses thus confirm that the leases did not grant COG ownership of
water under or from the land. Yet, inverting Texas law, the majority held that the
landowners had the burden of reserving ownership of produced water. See App.A
at *5-6.

That holding contradicts this Court’s 1972 decision in Sun Oil. For a
conveyance of the surface estate’s water, including subsurface water, Texas law has
insisted on a high threshold: it requires express, specific conveyancing language to
sever and convey water. Sun O:l, 483 S.W.2d at 811 (“Water, unsevered expressly
by conveyance or reservation, has been held to be a part of the surface estate.”).
Conveyance by implication will not suffice. 4.; see App.A at *8, *10 (Palafox, J.,
dissenting). Unquestionably, specific conveyancing language is absent from the
mineral leases. By shifting the burden to the surface estate to reserve produced water,
App.A at *5-6, the Eighth Court’s majority got Sun O/ exactly backwards.

For similar reasons, the majority’s conclusion also strays from this Court’s

2012 decision in Day. There, the Court held that, other than underground rivers or

12



streams that belong to the State, a surface owner has “absolute title” to water “in
place beneath his land.” 369 S.W.3d at 831-32; see App.A at *8 (Palafox, J,
dissenting). Combined, Sun Ol and Day teach that, absent express, specific
conveyancing language, the surface estate owns all absolute title to all subsurface
water under its lands. And that’s true regardless of the depth, location, or geologic
formation in which water is found. See, e.g., Fleming Found. v. Texaco, Inc., 337
S.W.2d 846, 850 (Tex. Civ. App.— Amarillo 1960, writ ref’d n.r.e.).

Ownership of subsurface water also does not turn on the water’s mineral
content or salinity. That’s the holding of this Court’s 1973 decision in Robinson. 501
S.W.2d at 867. In Robinson, under an “oil, gas, and all other mznerals” clause,
Robbins Petroleum produced saltwater from a failed oil well for off-lease use in
secondary-recovery operations, without paying the landowner anything. /d. at 866-
67. This Court held that mineral content in the water produced did not confer
ownership on the mineral estate. /4. at 867; see App.A at *10 (Palafox, J., dissenting).
In holding otherwise here, the majority deviated from Robinson’s core holding.

When the majority here finally got around to talking about Robinson, it did so
only at the end of its opinion in a fleeting footnote. App.A at *6 n.5. There, it tried
to distinguish Robinson away. Id. Its attempt to escape the effect of Robinson, though,

is unconvincing. Given Robinson’s importance, we pause to discuss it in more detail.
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Robinson starts by laying out the rule that Robbins Petroleum and others had
proposed: “It has been said, and is argued here, that a different result should be
reached as between fresh water and salt water.” 501 S.W.2d at 867. But Robinson
explicitly rejects that proposal. Putting a fine point on it, this Court said, “We are
not attracted to a rule that would classify water according to a mineral contained in
solution.” Id., quoted in App.A at *10 (Palafox, J., dissenting). That should be
dispositive here.

Hoping to wire around the decision, COG said Robinson was not addressing
water co-produced with leased minerals. See COG Br.App’ee 42-44. And the
majority latched onto this purported distinction as an exit ramp from Robinson. See
App.A. at *6 n.5. Both are wrong. Robinson is in fact a case in which water was co-
produced with leased minerals; indeed, the presence of salt in the water was the very
thing that Robbins Petroleum used to justify the production from the failed oil well
under the oil-gas-and-other-m:nerals lease.

On this score, Robinson’s guidance is particularly salient. As the opinion
reflects, most water has some mineral content: ‘“Water is never absolutely pure
unless it is treated in a laboratory.” /4. at 867. And while salt is a mineral (produced
there under an “oil, gas, and all other minerals” clause), it was clear in Robinson that

it was the “water with which these parties are concerned and not the dissolved salt.”
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Id. Just the same, Robinson explains how the law works when a mineral in water is so
valuable that its value would justify producing it and extracting it from the water. In
this key passage, Robinson makes clear that the mineral estate could produce the
water for the purpose of extracting the mineral. Even then, though, the surface
estate would retain its ownership of the water:

If a mineral in solution or suspension were of such value or character as

to justify production of the water for the extraction and use of the

mineral content, we would have a different case. The substance

extracted might well be the property of the mineral owner, and he might

be entitled to use the water for purposes of production of the mineral.

In either case the water itself is an incident of surface ownership in the

absence of specific conveyancing language to the contrary. And in our
case the saline content has no consequence upon ownership.

1d. (citations omitted) (emphasis added).

All told, the Eighth Court’s holding that COG owns the native water that
comes up during oil-and-gas production cannot be squared with Robinson. Because
of that conflict, this Court should clarify that Robinson applies not just when water is
produced while seeking water from a failed oil well, as in Robinson, but also when
water is produced while seeking and producing oil, as here.

B. The wellbore and product-stream theories fare no better.

The effect of COG’s argument adopted by the majority is that COG owns

anything that comes up through its wellbore. But this Court has been down this road

15



before. In Robinson, Robbins Petroleum made—and this Court rejected —that same
argument. 501 S.W.2d at 867-68. Robinson thus blocks COG’s wellbore theory.
Nor can COG’s wellbore theory survive how this Court resolved the so-called
“white oil” cases. E.g., Amarillo Oil Co. v. Energy-Agri Prods., Inc., 794 S.W.2d 20
(Tex. 1990). There, although gas was produced along with oil through the oil
lessee’s wellbore, this Court rejected the oil lessee’s asserted ownership over the gas
as beyond the scope of the lease’s granting clause. See id. at 27-28 & n.6 (ruling
instead for the gas lessee). To be sure, the same rule applies even when oil and gas
are embedded with other materials; the mineral lessee “does not have any right to
the materials surrounding any [leased] minerals—only the minerals themselves.”
Lightning Ol Co. v. Anadarko E&P Onshore LLC, 520 S.W.3d 39, 50 (Tex. 2017).
COG?’s related product-stream theory—that the surface estate intended to
convey ownership of the “product stream” to COG—is similarly unpersuasive. See
COG Br.App’ee 23. To start, water is not part of the “product stream.” Water is
not a hydrocarbon, and it’s not oil or gas—the sole “products” conveyed to the
mineral estate to produce. Nor is water a “product” of oil, gas, or other
hydrocarbons because it is not a commodity made or manufactured from them.
And producing water unavoidably during mineral production does not

transmogrify water into something else—even when it emerges from the wellbore in
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the same “stream.” Robinson teaches as much: “We are not attracted to a rule that
would classify water according to a mineral contained in solution. . . . The saline
content has no consequence upon ownership” of the water. 501 S.W.2d at 867
(citations omitted). As with its wellbore theory, COG’s product-stream theory is
also foreclosed.

C. The development-rights rationale is even less capable.

The majority also endorsed COG’s argument that its “development rights”
gave it ownership over produced water. App.A at *5 (citing Bowden v. Phillips
Petroleum Co., 247 S.W.3d 690 (Tex. 2008), and Moser ». U.S. Steel Corp., 676
S.W.2d 99,102 (Tex. 1984)). That contention does not hold up.

Here’s what happened in Bowden. This Court held that royalties should be
based on the value of natural gas before its separation into its constituent elements.
247 S.W.3d at 706. In that context, this Court said that the producer will bear both
the cost and benefits from processing and treatment of those minerals.” Id. (emphasis
added). Bowden never suggests that a producer should benefit from or own other
substances it had not “bought and paid for.” Id. Nothing in Bowden holds that
substances not conveyed—like water here—are, under the rubric of development

rights, somehow conveyed by implication. They are not.

17



The majority’s invocation of Moser is similarly off base. App.A at *5 (quoting
Moser’s language that knowledge of the “value, or even the existence of the
substance at the time the conveyance was executed” is irrelevant to its inclusion or
exclusion from the mineral grant). Moser addresses whether uranium was
transferred by the “other minerals” language in the lease there. But uranium is a

mineral. Water is not. So Moser does not support the Eighth Court’s holding.

D. The majority’s conclusion that the issue here concerns waste
instead of water is unsound.

In the majority’s view, “[t]he parties’ disagreement as to whether produced
water is part of the mineral estate essentially depends on whether ‘produced water’
is, as a matter of law, water or if it is waste.” App.A at *4. As the majority notes,
the mineral leases here do not define “water.” /4.

“Thus,” as COG told the court of appeals, “its ordinary and natural meaning
controls.” COG Br.App’ee 48. On this front, though, COG made a key concession.
“The ordinary meaning of ‘water,”” COG admitted, is the “liquid that descends
from the clouds as rain, forms streams, lakes, and seas . ...’” Id. (quoting Merriam

Webster'®). We agree.

18 https://www.merriam-webster.com/dictionary/water?src=search-dict-box.
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All water on the surface or subsurface of the Earth fell as rain at one time—
including water in the oceans and seas.” The native-formation water coming up with
COG’s mineral production was deposited from an inland sea covering the area.*
Native-formation water thus falls squarely within COG’s cited dictionary definition.
See COG Br.App’ee 48-49. All of this shows that the native-formation water coming
up during mineral production is still water.

Rather than consult dictionaries, the majority looked outside the contract,
largely to statutes and regulations. App.A at *4. But those sources point in different
directions. Some classify produced water as oil-and-gas waste. /4. And some have
purportedly contrasting definitions for “fresh water,” “groundwater,” and
“subsurface water,” 7d.—but for good reason. Those schemes concern preventing
contamination of potable-water sources. /4. (citing TEX. NAT. REs. CODE
§ 91.1011; 16 TEX. ADMIN. CODE § 3.8(2)(26), (29); and TEX. WATER CODE
§§ 27.001(6), 27.002(8), 27.003)). Shorn from their context, these definitions

supply no support for the majority’s conclusion.

1 U.S. Nat’l Oceanic & Atmospheric Admin., Why Do We Have an Ocean?, available at
https://bit.ly/3FVBCKm.

20 See 1CR59; U.S. Energy Info. Admin., Permian Basin, Part 1: Wolfcamp, Bone Spring, Delaware
Shale Plays of the Delaware Basin— Geology Review 2-3, 9-10 & Figure 6 (Feb. 2020), available at
https://bit.ly/3u7VFTk.
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Even then, however, one of those schemes has a flexible definition of water as
having properties making it “suitable and feasible for beneficial use for any lawful
purpose.” Id. (citing TEX. WATER CODE § 27.002(8)); accord TEX. WATER
CODE §36.001(9). Given that produced water can be recycled and itself is a
monetizable commodity for reuse, that definition would include produced water.

Elsewhere, the Water Code’s definition of groundwater— “water percolating
below the surface of the earth” —includes the native-formation water at issue. TEX.
WATER CODE § 36.001(5); see Tex. Co. v. Burkett, 296 S.W. 273, 278 (Tex. 1927);
accord 30 TEX. ADMIN. CODE § 297.1(22) (defining “groundwater” as “[w]ater
under the surface of the ground other than underflow of a stream and underground
streams, whatever may be the geologic structure in which it is standing or moving”).

Another section in that same chapter of the Water Code codifies the
Legislature’s recognition “that a landowner owns the groundwater below the surface
of the landowner’s land as real property.” TEX. WATER CODE § 36.002(a).*! The

statutory and regulatory analysis, then, is either inconclusive or favors Cactus Water.

21 'The majority also cited TEx. NAT. REs. CODE § 122.001(2), but later sidestepped the 2019
amendment to Chapter 122 in § 122.002—noting its “adopt[ion] after the mineral leases were
signed.” App.A at *5n.4. That disqualifying feature, however, also applies to § 122.001(2) for at
least some of the mineral leases here. See App.A at *11 (Palafox, J., dissenting). Perhaps because
of this timing problem—or to avoid a constitutional showdown over whether amended Chapter
122 can withstand a takings challenge—COG disclaimed reliance on it “to create a property right.”
COG Br.App’ee 41; see supra, p. xiv (reserving issue for merits briefing).
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It certainly does not justify the majority’s conclusion that the mineral leases granted

native-formation water by implication.

In sum, there should be no back door to obtaining water ownership without
express-conveyancing language absent here. Texas law has never tolerated

conveyance of water by implication. It should not do so now.

PRAYER

Petitioner asks this Court to grant its petition, reverse the Eighth Court’s
judgment, render judgment that Cactus Water owns all native-formation water that
comes up during oil-and-gas production on the leases at issue, and remand for further
trial-court proceedings, or, alternatively, reverse and remand for further trial-court

proceedings.
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Synopsis
Background: Mineral lessee brought action against other lessee for declaratory judgment, alleging

that lessee had exclusive right to “produced water” from its oil and gas wells. The 143rd District
Court, Reeves County, granted lessee's motion for summary judgment. Other lessee appealed.

The Court of Appeals, Rodriguez, C.J., held that lessee had exclusive right to “produced water”
as part of oil and gas product stream.

Affirmed.

Gina M. Palafox, J., filed dissenting opinion.
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Before Rodriguez, C.J., Palafox, and Soto, JJ.

OPINION
YVONNE T. RODRIGUEZ, Chief Justice

*1 This case decides who owns produced water arising from a hydraulic fracturing operation:
COG Operating, LLC (the existing mineral lessee) or Cactus Water Services, LLC (who later
entered a produced water lease agreement with the surface owners). On cross-motions for
summary judgment, the trial court decided the ownership question in COG's favor. Cactus appeals,
contending the trial court's judgment lacks support in the contractual language of the operator's
mineral lease and is unsupported by Texas jurisprudence, statutes, or regulations. We aftirm.

I. BACKGROUND

COG is the mineral lessee under four leases, executed in 2005, 2010, and 2014, and covering
approximately 37,000 acres in Reeves County, Texas (“the Leased Lands”), with two surface

owners. | Under these leases, COG has the exclusive right to explore for and produce oil and gas
on the Leased Lands:

* 2005 and 2010 Collier Leases: “Lessor[s] ... have GRANTED, DEMISED, LEASED and
LET, and by these presents do GRANT, DEMISE, LEASE and LET exclusively unto the said
Lessee, its successors and assigns, for the sole and only purpose of investigating, exploring,
prospecting, drilling, mining and operating for oil and gas and other hydrocarbons, and of
laying pipelines and of building tanks, power stations and structures thereon, to produce,
save, take care of, store and treat products produced hereunder, and then to transport those
products from the land in Reeves County, Texas [covered by the lease][.]”

* 2014 Collier Lease: “Lessor ... hereby exclusively grants, leases and lets unto Lessee for the
purpose of investigating, exploring, prospecting, drilling and producing oil and gas, from the
[land covered by the lease].”
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» 2010 Balmorhea Lease: “Lessor ... hereby grants, leases and lets exclusively unto Lessee for
the purpose of investigating, exploring, prospecting, drilling and mining for and producing
oil, gas, and other hydrocarbons, conducting exploration, geologic and geophysical surveys
by seismographs, core test, gravity and magnetic methods, injecting gas, water and other
fluids, and air into subsurface strata, laying pipe lines, building roads, tanks, power stations,
telephone lines and other structures thereon, to produce, save, take care of, treat, transport
and own said products, the [land covered by the lease].”

Cactus urges an additional fifteen leases convey an interest in some portion of Section 34,
Block 51, Township 8 Abstract 5880, T&P R.R. Co. Survey, but those leases were apparently
not included in Cactus's definition of “Leased Premises” in its live pleading in the trial court.
We do not consider them to be part of the Leased Premises for purposes of this appeal.

COG's operations in the Leased Lands center around a region in the Delaware Basin with dense
shale and poor permeability. Given those conditions, COG's operations have focused on drilling
and completing horizontal wells—i.e., hydraulic fracturing, or “fracing.”

Fracing involves “pumping fluid down a well at high pressure so that it is forced out into the
formation,” which “creates cracks in the rock that propagate along the azimuth of natural fault lines
in an elongated elliptical pattern in opposite directions from the well.” Coastal Oil & Gas Corp. v.
Garza Energy Tr.,268 S.W.3d 1, 6 (Tex. 2008). The fluid contains proppants that keep those cracks
open and allow oil and gas to flow to the wellbore. /d. at 6-7. However, what travels to the wellbore
involves other substances too, both hydrocarbon and not. The composition of that fluid depends
on the location, but here, those substances include sodium, calcium, potassium, strontium, barium,
iron, carbon dioxide, and brine, or water molecules mixed with hydrogen sulfide and chloride.

*2 Once the stream reaches the surface, it is treated by equipment that separates out the oil
and gas. What remains is referred to as produced water—a liquid containing chloride, sodium,
calcium, potassium, strontium, barium, iron, hydrogen sulfide, carbon dioxide, trace amounts
of oil, and water. Because fracing requires so much water per well, it also generates huge
amounts of produced water, particularly in the Permian Basin. See Andrew J. Kondash et al., The
Intensification of the Water Footprint of Hydraulic Fracturing, Science Advances (2018), https://
www.science.org/doi/epdf/10.1126/sciadv.aar5982 (noting the median water usage of a Permian
Basin well is 42,500 cubic meters). For example, since COG entered the mineral leases, its
operations have resulted in nearly 52,000,000 barrels of produced water. And because produced
water presents a danger to the surrounding environment, including “usable-quality water,” it must
be carefully handled and disposed. 16 TEX. ADMIN. CODE § 3.13(a)(1)(R.R. Comm. of Tex.,
Casing, Cementing, Drilling, Well Control and Completion Requirements). That process is highly
regulated in Texas and includes penalties for improper disposal. See id. § 3.8. While the handling,
treatment, and disposal of produced water have long been costly expenditures for operators, recent
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water treatment technologies have made the reuse of such waste possible, creating a new industry
in which treated wastewater can be sold back to operators for drilling. Christopher M. Matthews,
The Next Big Bet in Fracking: Water, THE WALL STREET JOURNAL (Aug. 22, 2018), https://
www.wsj.com/articles/the-next-big-bet-in-fracking-water-1534930200.

Since COG began operations on the Leased Lands, it has disposed of its oil and gas waste, including
produced water. To aid that process, COG has both surface use compensation agreements (SUCA)
and right-of-way agreements (ROW Agreements) with the surface owners to facilitate its use of
the surface estate when it transports product and waste from its wells. The SUCA gives COG the
right to:

[Clonstruct, operate and maintain tank battery sites ... for the gathering, storing,
and transporting of oil, gas, other petroleum products, water, and/or any other
liquids, gases or substances which can be transported through a pipeline.
Said site is to include tanks, pipelines, pipeline connections and other fixtures
and appurtenances reasonably necessary or convenient to Operator's use and
Operations of the lands as a tank batter[y] site.

[13K3

It also provides that “ ‘[f]resh water lines, produced water lines and flow lines may be laid on the
surface of the Lands.” ” The ROW Agreements also grant COG the right to lay pipelines for the
“transportation of oil, gas, petroleum, produced water and any other oilfield related liquids
or gases[.]” COG's production facilities can store roughly 24-hours’ worth of produced water
before it must be sent offsite; otherwise, production must stop. COG has incurred significant costs
in handling and disposing its produced water from the Leased Lands, paying over $20.5M to its

liquid-waste disposal contractor from December 2018 through March 2021. 2

2 Before December 2018, COG disposed of this waste directly and through other third-party

facilities, though the record does not include the cost for that work.

COG's leases notwithstanding, in 2019 and 2020, the surface owners transferred to Cactus all
the surface estates’ water rights on the Leased Lands. The leases give Cactus ownership and the
right to sell all water “produced from oil and gas wells and formations on or under the [covered
properties].” “Water” is defined as:

[A]ny and all water contained in and produced from geologic formations under
the Subject Property through any wellbores drilled for the production of oil, gas,
and natural gas liquids (collectively, ‘hydrocarbons’), whether economically
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productive or not, regardless of salinity. ‘Water’ excludes all water originating
from shallow geological intervals that do not and have never produced oil, other
hydrocarbon liquids, and/or natural gas anywhere in the Permian Basin. ‘Water’
also excludes water purposely and directly produced from the Ogallala, Pecos
Valley Alluvium, Edwards Trinity, Dockum Aquifers or any other freshwater
aquifers.

Cactus informed COG of its produced water leases in early March 2020. COG then sued, seeking
a declaratory judgment that it has the sole right to the produced water by virtue of its mineral
leases, SUCAs, and at common law. Cactus counterclaimed, asserting its right of ownership over
the produced water under its own leases. But unlike the produced water leases, none of the mineral
leases define the term “water.” The 2005 and 2010 leases do, however, specifically limit COG's
use of water on the Leased Lands:

*3 [COG] shall have no right to use water which is on or under the above
described land, except it may itself drill a water well and then use the water from
that well in its conduct of the drilling operations that actually are conducted on
land covered by this lease.

Similarly, the 2014 lease states, “No water from any source from said land shall be used for any
purpose without written consent of Lessor.” Thus, COG and Cactus dispute whether the mineral
leases conveyed produced water to COG. If so, the surface owners’ later transfer of produced
water to Cactus is void.

Both parties moved for summary judgment, and the trial court granted summary judgment in
COG's favor. After the parties nonsuited their remaining claims, the trial court entered a final
judgment declaring that COG owns, by virtue of its mineral leases, the oil, gas, and other products
contained in the commercial oil and gas bearing formations that are produced from the COG wells
on the properties; that COG has the right to exclusive possession, custody, control, and disposition
of the product stream produced from the wells under the mineral leases so long as the leases remain
in effect; and that Cactus has no rights in or to the product stream from COG's wells so long as
the mineral leases remain in effect. Cactus appealed.

I1. STANDARD OF REVIEW
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We review a trial court's granting of summary judgment de novo. Lujan v. Navistar, Inc., 555
S.W.3d 79, 84 (Tex. 2018). When parties bring cross-motions for summary judgment, each party's
burden is to establish it is entitled to judgment as a matter of law. Miles v. Tex. Cent. R.R. & Infr.,
Inc., 647 S.W.3d 613, 619 (Tex. 2022). When one party's motion is granted and the other is denied,
on review we “ ‘determine all questions presented’ and ‘render the judgment that the trial court
should have rendered.’ ” Id. (quoting City of Garland v. Dall. Morning News, 22 S.W.3d 351, 356
(Tex. 2000)).

Declaratory judgments are reviewed under the same standards as other judgments, looking to the
procedure used in the trial court to resolve the issue, and applying the standard of review applicable
to that procedure. Browne v. Ortiz, 657 S.W.3d 704, 708 (Tex. App.—EIl Paso 2022, no pet.). In this
case, because the summary judgment included declaratory portions, we also review the declaratory
portions of the judgment de novo. See Sanchez v. Barragan, 624 S.W.3d 832, 838 (Tex. App.—
El Paso 2021, no pet.).

ITI. ANALYSIS

Cactus argues the trial court's ruling on summary judgment has no support in the mineral leases, nor
in Texas's jurisprudence, statutes, or regulations. COG responds that consistent with the relevant
statutory and regulatory landscape, the mineral leases necessarily convey the oil and gas product
stream, which includes the produced water.

We begin with the mineral leases. “When interpreting a written contract, the prime directive is
to ascertain the parties’ intent as expressed in the instrument.” URI, Inc. v. Kleberg Cnty., 543
S.W.3d 755, 757 (Tex. 2018). When, as here, several instruments pertain to the same transaction,
those instruments may be read together to determine the parties’ intent, even if the parties executed
the instruments at different times. Fort Worth Indep. Sch. Dist. v. City of Fort Worth, 22 S.W.3d
831, 840 (Tex. 2000). While our “focus is on the words the parties chose to memorialize their
agreement,” we recognize “language is nuanced, and meaning is often context driven.” UR/, Inc.,
543 S.W.3d at 757. To that end, Texas courts have long construed words in the context in which
they are used. /d. at 764. That includes “the commercial or other setting in which the contract
was negotiated and other objectively determinable factors that give a context to the transaction,”
as “[s]etting can be critical to understanding contract language[.]” /d. at 768 (citations omitted).
Though surrounding facts and circumstances “cannot be used to augment, alter, or contradict
the terms of an unambiguous contract,” they can “inform the meaning of language.” /d. at 758.
“Understanding the context in which an agreement was made is essential in determining the
parties’ intent as expressed in the agreement, but it is the parties’ expressed intent that the court
must determine.” Anglo-Dutch Petroleum In'l, Inc. v. Greenberg Peden, P.C., 352 S.W.3d 445,
451 (Tex. 2011). Our approach is “holistic” and aimed at determining intent from all words and
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parts of the contract. Greer v. Shook, 503 S.W.3d 571, 582 (Tex. App.—EI Paso 2016, pet. denied).
Ultimately, our goal is to objectively determine what the parties intended by construing the contract
“from a utilitarian standpoint bearing in mind the particular business activity sought to be served.”
Reilly v. Rangers Mgmt., Inc., 727 S.W.2d 527, 530 (Tex. 1987).

*4 Cactus contends that the mineral leases grant the right to “oil, gas and other hydrocarbons,”
or the right to “oil and gas,” which does not encompass all produced water from the oil-and-gas
bearing formations. Cactus also contends that because the mineral leases limit COG's use of surface
water, the leases do not allow COG to sell produced water to third parties for off-premises use. Its
argument hinges on the chemical composition of water: Because water is not a hydrocarbon, Cactus
argues that water was not conveyed as part of the mineral estate. Thus, Cactus urges the produced
water was later conveyed through produced water leases it entered with the surface owners.

COG argues the leases must be construed to effectuate the parties’ general intent to convey oil and
gas in their natural form. Because produced water is part of the single, combined product stream
that arises from its wells, COG contends it owns the produced water as a waste byproduct. COG
also claims ownership through its development rights under its mineral leases, which include the
right to dispose of the waste generated by its wells.

The parties’ disagreement as to whether produced water is part of the mineral estate essentially
depends on whether “produced water” is, as a matter of law, water or if it is waste. Because the
terms “water” or “produced water” are not defined in the mineral leases, we look to state statutory
and regulatory definitions for relevant context. See Endeavor Energy Res., L.P. v. Discovery
Operating, Inc., 554 S.W.3d 586, 595 (Tex. 2018) (““‘Although mineral leases are contracts, they
are subject to legal and regulatory restrictions.”); URI, Inc., 543 S.W.3d at 764 (recognizing the
context in which words are used may encompass the circumstances present when the contract was
entered).

The Texas Natural Resources Code, Texas Water Code, and the Railroad Commission Rules each
define “oil and gas waste”:

‘[O]il and gas waste’ means waste that arises out of or incidental to the drilling for or producing
of oil or gas ... includ[ing] salt water, brine, sludge, drilling mud, and other liquid, semiliquid,
or solid waste material[.] TEX. NAT. RES. CODE ANN. § 91.1011.

‘Fluid oil and gas waste’ means waste containing salt or other mineralized substances, brine,
hydraulic fracturing fluid, flowback water, produced water, or other fluid that arises out of or is
incidental to the drilling for or production of oil or gas. Id. § 122.001(2).

‘Oil and gas waste’ means waste arising out of or incidental to drilling for or producing of oil,
gas, or geothermal resources .... The term includes but is not limited to salt water, brine, sludge,
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drilling mud, and other liquid or semi-liquid waste material. TEX. WATER CODE ANN. §
27.002(6).

Oil and gas wastes—Materials to be disposed of or reclaimed which have been generated in
connection with activities associated with the exploration, development, and production of oil
or gas or geothermal resources .... The term ‘oil and gas wastes’ includes but is not limited
to, saltwater, other mineralized water, sludge, spent drilling fluids, cuttings, waste oil, spent
completion fluids, and other liquid, semiliquid, or solid waste material. 16 TEX. ADMIN.
CODE § 3.8(a)(26) (R.R. Comm. of Tex., Water Protection).

The Texas Water Code and Railroad Commission Rules also define water as follows:

‘Fresh water’ means water having bacteriological, physical, and chemical properties which
make it suitable and feasible for beneficial use for any lawful purpose. TEX. WATER CODE
ANN. § 27.002(8).

‘Groundwater’ means water percolating below the surface of the earth. /d. § 35.0029(5).

Surface or subsurface water—Groundwater, percolating or otherwise ....16 TEX. ADMIN.
CODE § 3.8(a)(29) (R.R. Comm. of Tex., Water Protection).

*5 This framework draws a clear distinction between produced water and groundwater. “[ W ]hen
the legislature uses certain language in one part of the statute and different language in another, the
[Clourt assumes different meanings were intended.” /neos USA, LLC v. Elmgren, 505 S.W.3d 555,
564 (Tex. 2016) (quoting DeWitt v. Harris Cnty., 904 S.W.2d 650, 653 (Tex. 1995)) (alterations in
original). The relevant legal definitions of oil and gas waste include produced water. And because
the Legislature defines produced water as oil and gas waste, it cannot also be groundwater. Indeed,
the definitions of oil and gas waste echo what COG's petroleum engineering expert points out: the
term “produced water” is essentially a misnomer, as it bears little resemblance to water given the

“numerous constituents” it contains other than water. Instead, produced water is more accurately

classified as a waste byproduct of oil and gas production. 3

Cf. TEX. NAT. RES. CODE ANN. § 85.001(a)(4) (* ‘Product’ and ‘product of oil or gas’
mean a commodity or thing made or manufactured from oil or gas and derivatives or by-
products of oil or gas, including refined crude oil, crude tops, topped crude, processed crude
petroleum, residue from crude petroleum, cracking stock, uncracked fuel oil, treated crude
oil, fuel oil, residuum, gas oil, naphtha, distillate, gasoline, kerosene, benzine, wash oil, waste
oil, lubricating oil, casinghead gas, casinghead gasoline, blended gasoline, and blends or
mixtures of oil, or gas, or any derivatives or by-products of them.”).
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The same legal and regulatory framework also contains provisions to protect groundwater from oil
and gas waste and require proper disposal of that waste. For example, the Railroad Commission
Rules state no one “may cause or allow pollution of surface or subsurface water in the state” and
require a permit for any disposal of oil and gas wastes. 16 TEX. ADMIN. CODE §§ 3.8(b), (d)
(1). The rules place liability for improper disposal squarely on the operator. See id. §§ 3.8(d)(5)(B)
(“No generator, carrier, receiver, or any other person may improperly dispose of oil and gas wastes
or cause or allow the improper disposal of oil and gas wastes.”), (h) (“Violations of this section
may subject a person to penalties and remedies specified in the Texas Natural Resources Code,
Title 3, and any other statutes administered by the commission.”). This distinction underscores the
understanding of produced water as oil and gas waste—something that operators must keep from
contaminating usable quality water—rather than water. See id. § 3.13(a)(1).

Characterizing produced water as oil and gas waste, rather than groundwater, also conforms with
industry practice. Indeed, produced water has long been treated as a liability, not an asset, both
throughout the fracing industry and in the context of COG's operations on the Leased Lands. Here,
since COG began drilling on the Leased Lands, the surface owners never tried to claim ownership
over the produced water before entering the produced water lease with Cactus. The mineral leases
were likewise executed before the parties perceived produced water as a substance with value.
However, “[t]he knowledge of the parties of the value, or even the existence of the substance at
the time the conveyance was executed” is “irrelevant to its inclusion or exclusion from a grant of
minerals.” Moser v. U.S. Steel Corp., 676 S.W.2d 99, 102 (Tex. 1984). To read the mineral leases as
reserving produced water—something that exists separate from oil and gas only after processing
and treatment—for the surface estate would give the surface estate (and thus Cactus) “the benefit

of costs and risks [COG] voluntarily undertook.” * Bowden v. Phillips Petroleum Co., 247 S.W.3d
690, 706 (Tex. 2008).

4 Indeed, the Legislature recognized in its 2019 amendment to Section 122.002 of the Natural

Resources Code that produced water is typically conveyed as part of the mineral estate:
Unless otherwise expressly provided by an oil or gas lease, a surface use agreement, a
contract, a bill of sale, or another legally binding document ... when fluid oil and gas waste
1s produced and used by or transferred to a person who takes possession of that waste for
the purpose of treating the waste for a subsequent beneficial use, the waste is considered
to be the property of the person who takes possession of it for the purpose of treating the
waste for subsequent beneficial use until the person transfers the waste or treated waste
to another person for disposal or use[.]

Section 122.002 clarifies that whoever takes possession of the fluid oil and gas waste

—including produced water—to treat it for “subsequent beneficial use” owns it. This

amendment was adopted after the mineral leases were signed, so it does not assign ownership
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rights here. But Section 122.002 codifies the understanding that under Texas law, produced
water is oil and gas waste byproduct, not regarded as “water” as Cactus claims.

*6 The mineral leases were negotiated against this backdrop—with a legal framework
distinguishing oil and gas waste from groundwater, making clear that produced water is
categorized within the former, and placing the burden of its safe disposal on operators, and
according to years of the common industry practice in which operators have processed, transported,
and disposed of oil and gas waste. Reading the mineral leases in the context in which they were
made “elucidates the meaning of the words employed|[.]” See URI, Inc., 543 S.W.3d at 765. Here,
that context clarifies that the grant of “oil, gas and other hydrocarbons” or “oil and gas” includes the
rights and duties associated with disposing of its waste, including produced water, which cannot
be extracted separate from the oil and gas. See Turner v. Big Lake Oil Co., 128 Tex. 155, 96
S.W.2d 221, 226 (1936) (“One of the by-products of oil production is salt water[.]”’). Nothing in
the mineral leases indicates that the parties intended to upend the definitions of these terms or
common practices. Indeed, they could have—through an express reservation. TEX. NAT. RES.
CODE ANN. § 122.002; see Sharp v. Fowler, 151 Tex. 490, 252 S.W.2d 153, 154 (1952) (A
reservation of minerals to be effective must be by clear language. Courts do not favor reservations
by implication.”). But here there is none: Though the mineral leases restrict COG's use of “water”
on the Leased Lands, that has no bearing on COG's right to the oil and gas waste byproduct from

its wells. >

This is also why the dissent's reliance on Robinson v. Robbins Petroleum Corp., Inc., 501
S.W.2d 865 (Tex. 1973) is inapposite. Robinson determined ownership rights under a mineral
lease specifically excepting use of water from the lessor's wells in which saltwater was
extracted from a former oil well—not waste produced from an oil and gas well. /d. at 867-68;
Robinson v. Robbins Petroleum Corp., Inc., 487 S.W.2d 794, 796 (Tex. App.—Tyler 1972),
rev'd, 501 S.W.2d 865 (Tex. 1973).

In sum, nothing in the mineral leases suggests the parties intended to assign rights at a molecular
level, following both extraction from the well and post-production processing. Nor do the mineral
leases indicate an intent to reserve oil and gas waste produced through COG's drilling operations.
Reading the mineral leases in the context in which they were executed confirms COG has the

exclusive right to the oil and gas product stream, including the produced water. % The subsequent

leases purporting to convey produced water rights to Cactus were thus ineffective. !

6 Because we determine the mineral leases conveyed produced water to COG, we need not

address Cactus’ issue asking whether the SUCA and ROW Agreements independently
transfer ownership of produced water to COG (an argument COG does not assert).
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We do not read Chalker Energy Partners III, LLC v. Le Norman Operating LLC, 595 S.W.3d
668, 677 (Tex. 2020) as supporting the dissent's proposition “A party's actions in ‘allowing’ a
party to carry out its statutory, regulatory, or contractual duties with respect to waste does not
necessarily reflect a waiver of ownership rights, as doing so is not unequivocally inconsistent
with such ownership.”

IV. CONCLUSION

Having overruled each of Cactus's issues on appeal, we affirm.

Palafox, J. Dissenting

DISSENTING OPINION
GINA M. PALAFOX, Justice

Water—unsevered by express conveyance or reservation—has long been held a part of the surface
estate. Robinson v. Robbins Petroleum Corp., 501 S.W.2d 865, 867 (Tex. 1973) (“[T]he water
itself is an incident of surface ownership in the absence of specific conveyancing language to the
contrary.”). But it is also long recognized that the surface estate must accommodate the reasonable
use of the water as is necessary to effectuate the purpose of an oil and gas lease. See Sun Oil
Co. v. Whitaker, 483 S.W.2d 808, 811 (Tex. 1972). These principles of oil and gas jurisprudence
are fundamental. Yet, by its decision, the majority reaches a result that upends this balancing of
competing rights and responsibilities. Here, the Court holds that water produced from an oil and
gas well is owned not by the surface estate but rather by the oil-and-gas lessee. This result bears
out even though no conveyance is expressed by the terms of the oil and gas leases. Standing apart
from the majority, I disagree. Based on the express language of the leases, I would interpret the
granting language as conveying oil, gas, and hydrocarbons produced from the Leased Land, but not
the water incidentally recovered from the subsurface, from which oil and gas has been removed.
Because the majority concludes otherwise, I respectfully dissent.

I. OIL, GAS, AND GROUNDWATER

*7 The parties agree that COG was conveyed the mineral estate of the Leased Lands based on the
subject oil-and-gas leases. By the granting clause of the four oil and gas leases, COG is conveyed
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“oil and gas and other hydrocarbons,” or, more narrowly, only “oil and gas,” as stated in the more
recent leases. The parties here place no importance on that wording variation. Over time, and by
assignment, Cactus later acquired an interest in the produced water of the surface estate. At present,
the conflict centers on whether the oil-and-gas leases at issue conveyed to COG all the water
produced from their oil-and-gas wells, or whether Cactus maintains ownership of all produced
water that remains after COG's reasonable use.

A. Principles of Lease Construction

The proper construction of an unambiguous lease is a question of law determined de novo. Samson
Explor, LLC v. T'S. Reed Props., Inc., 521 S.W.3d 766, 787 (Tex. 2017). “An unambiguous
contract—one whose meaning is certain and definite—will be enforced as written.” Blue Stone
Nat. Res. II, LLC v. Randle, 620 S.W.3d 380, 387 (Tex. 2021). Here, although the parties differ
in their interpretation of the oil and gas leases, neither of them assert the leases are ambiguous.
Also, ambiguity does not arise merely because the parties assert differing interpretations. N. Shore
Energy, LLC v. Harkins, 501 S.W.3d 598, 602 (Tex. 2016).

The rules and principles generally applied in contract interpretation are also used to construe oil-
and-gas leases. Endeavor Energy Res., LP v. Discovery Operating, Inc., 554 S.W.3d 586, 595 (Tex.
2018). Unless a lease is ambiguous, our primary duty is “to ascertain the intent of the parties from
all of the language within the four corners” of the lease. See Wenske v. Ealy, 521 S.W.3d 791,
794 (Tex. 2017). “This analysis begins with the [lease's] express language.” Murphy Explor. &
Prod. Co.—USA v. Adams, 560 S.W.3d 105, 108 (Tex. 2018). “We give the lease's language its
plain, grammatical meaning unless doing so would clearly defeat the parties’ intentions.” Apache
Deepwater, LLC v. Double Eagle Dev., LLC, 557 S.W.3d 650, 654 (Tex. App.—El Paso 2017, pet.
denied) (citing Fox v. Thoreson, 398 S.W.2d 88, 92 (Tex. 1966)). “We presume the parties intended
every clause to have some effect, so we ‘examine the entire lease and attempt to harmonize all its
parts, even if different parts appear contradictory or inconsistent.” ” Endeavor Energy, 554 S.W.3d
at 595 (quoting Anadarko Petrol. Corp. v. Thompson, 94 S.W.3d 550, 554 (Tex. 2002)).

Texas has long recognized a strong public policy favoring the freedom to contract, and we are
compelled to “respect and enforce” the parties’ agreements. See id., 554 S.W.3d at 595. “Absent
compelling reasons, courts must respect and enforce the terms of a contract the parties have freely
and voluntarily entered[.]” Shields Ltd. P'ship v. Bradberry, 526 S.W.3d 471, 481 (Tex. 2017).
Along these lines, parties have the right to contract as they see fit so long as their agreement does
not violate the law or public policy. /d. at 481.

Having laid this legal framework, I turn to how I would interpret the leases at issue.
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B. Analysis
1. The Leases

In my view, the majority's reading of the parties’ disagreement as “whether ‘produced water’ is,
as a matter of law, water or if it is waste,” mistakenly presumes the leases transferred ownership
of produced water to COG. I believe the ultimate issue is whether the entire “product stream” (of

which produced water is only a part), s conveyed by a granting clause that merely conveys “oil
and gas.” And even though COG's claim encompasses the entire “oil and gas product stream,”
Cactus's competing claim seeks the produced water remaining only after conveyed substances have
already been removed. To resolve these claims, I would start with the leases’ granting clauses.

Even the use of the term “product stream” presupposes that everything coming from the well
is a product. For lack of a better term, I will refer to the totality of substances that come
from the well bore as the “product stream,” but in my view, water is not a product under
the oil and gas leases.

*8 Textually, neither water (in any form) nor oil and gas waste, for that matter, is mentioned in
any of the lease language. For example, the term, “produced water,” does not appear anywhere
in the four oil and gas leases. Other than certain limitations on its use and provisions prohibiting
contamination of both the surface and the subsurface, “water” is also not mentioned in the leases.
Likewise, the term “waste” also does not appear in the lease terms. Keeping the language in mind,
the Supreme Court of Texas has long addressed the proper interpretation of lease terms.

One of a property owner's core rights is the right to transfer property—in the case of real property,
a legal unit of ownership called an “estate.” See Evanston Inc. Co. v. Legacy of Life, Inc., 370
S.W.3d 377, 383 (Tex. 2012) (listing core rights in a property owner's bundle of rights); City of
Baytown v. Schrock, 645 S.W.3d 174, 179 (Tex. 2022) (the right to privately own real property
is a fundamental right); Averyt v. Grande, Inc., 717 S.W.2d 891, 894 (Tex. 1986) (an estate is “a
legal unit of ownership in the physical land”). “[A] landowner may sever the mineral and surface
estates and convey them separately.” Coyote Lake Ranch, LLC v. City of Lubbock, 498 S.W.3d 53,
60 (Tex. 2016). And with respect to water, the surface estate owner, who owns all groundwater in
place beneath the surface of the land, can sever and convey an interest in the groundwater similar
to such severing of a mineral interest. See Edwards Aquifer Auth. v. Day, 369 S.W.3d 814, 831
(Tex. 2012); see also Coyote Lake Ranch, 498 S.W.3d at 63.

The severance of a mineral estate is typically accomplished by granting or reserving “oil, gas
and other minerals.” Moser v. U.S. Steel Corp., 676 S'W.2d 99, 101 (Tex. 1984). And here, the
leases’ granting clauses are narrowly stated, merely including “oil and gas,” or, “oil, gas, and
other hydrocarbons.” This language contrasts with the commonly used phrase of “oil, gas, and
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other minerals.” The narrowing of the substances being conveyed certainly may be a response to
cases interpreting lease language. In Moser, for example, the Supreme Court of Texas confirmed
that only certain substances are impliedly conveyed or reserved by the use of the phrase, “other
minerals.” /d. Moser confirmed that water remains a part of the surface estate and is not conveyed
by the terms, “oil, gas and other minerals.” /d. (citing Sun Oil, 483 S.W.2d at 811).

In that context, as expressed by lease language, water is not “a thing of like kind to oil and gas.”
Fleming Found. v. Texaco, Inc.,337 S.W.2d 846, 852 (Tex. App.—Amarillo 1960, writ ref'd n.r.e.).
It follows, then, that a grant of “oil, gas and other minerals” does not include a conveyance of water.
To be sure, unless water (or subsurface water) is expressly reserved or conveyed, it remains an
unsevered part of the surface estate. Sun Oil Co., 483 S.W.2d at 811; Pfluger v. Clack, 897 S.W.2d
956,959 (Tex. App.—Eastland 1995, writ denied); Fleming Foundation, 337 S.W.2d at 852. Based
on these authorities, I would conclude the oil and gas leases at issue here do not expressly convey
water in any form. But even so, as Sun Oil clarified, the mineral estate owner may use the water
to the extent reasonably necessary for the production of its minerals. Sun Oil, 483 S.W.2d at 810
(““Sun has the implied right to free use of so much of the water in question as may be reasonably
necessary to produce the oil from its oil wells.”).

Here, this conclusion—that water was not included with the oil-and-gas estate—harmonizes the
granting clause of the leases with further restrictions included by other language. That is, paragraph
18 of the Collier leases limits COG's use of water “on or under” the Leased Lands to drilling a
water well for use in its operations. If all of the subsurface water had been granted to COG, there
would be no need to include such limiting provision. See Endeavor Energy, 554 S.W.3d at 595.

*9 In addition to looking at the leases, the majority cites the ancillary surface use and right-of-
way agreements between COG and the surface owners, which COG argues give it the “right”
to dispose of all produced water. COG contends these ancillary agreements support its argument
that the parties intended to transfer the oil and gas waste to COG. But the stated purpose of these
agreements is to establish guidelines and payments for use of the surface and to grant use of the
surface, respectively. Unlike the majority, I would hold that neither the surface use agreements nor

the right-of-way agreements support a transfer of ownership of produced water. 2

2 Also inapplicable here are the cases COG cites for the proposition that the right to develop

includes the right to dispose of produced water. See Brown v. Lundell, 162 Tex. 84, 344
S.W.2d 863, 867 (1961), Turner v. Big Lake Oil Co., 128 Tex. 155, 96 S.W.2d 221 (1936),
and TDC Eng'g, Inc. v. Dunlap, 686 S.W.2d 346, 349 (Tex. App.—Eastland 1985, writ
ref'd n.r.e.). These cases deal with the right to use the leased premises to dispose of salt
water and do not grant ownership of the water to the mineral lessee. Contrary to COG's
representation, any ‘“core principle” underlying these cases has to do with the producer's
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obligation to responsibly dispose of salt water, not the producer's ownership of'it. See Brown,
344 S.W.2d at 864; Turner, 96 S.W.2d at 221; TDC Eng'g, 686 S.W.2d at 347.

In fact, the parties’ recognition of water and “produced water” as being distinct substances from
oil and gas—Ilisting water along with oil and gas in the substances that may be gathered, stored,
and transported under the ancillary agreements—indicates the parties recognized that water and
“produced water” were separate substances from the oil and gas specifically granted by the leases
themselves. Certainly, the parties could have included additional substances in the granting clause
(as such were included in the ancillary agreements), if they had intended the additional substances
that were allowed to be gathered, stored, transported, and even disposed of, were also meant to
be conveyed to COG. See CKB & Assocs., Inc. v. Moore McCormack Petro., Inc., 734 S.W.2d
653, 655-56 (Tex. 1987); In re Estate of Anderegg, 360 S.W.3d 677 (Tex. App.—El Paso 2012, no
pet.); In re Choice! Energy, L.P.,, 325 S.W.3d 805, 809 (Tex. App.—Houston [14th Dist.] 2010, no
pet.); OXY USA, Inc. v. Sw. Energy Prod. Co., 161 S.W.3d 277, 285 (Tex. App.—Corpus Christi
2005, pet. denied).

Additionally, I am not persuaded by COG's argument that the parties generally intended to convey
anything and everything that came through the wellbore with the conveyed oil and gas. This
“general intent” test has been applied when it is “not clear exactly what the term ‘minerals’
encompasses,” and it supplies a presumption “that the parties intended the conveyance of only
those substances which would allow them the full enjoyment of their respective estates.” Schwarz
v. State, 703 S.W.2d 187, 189 (Tex. 1986). The Supreme Court recognized this test as “merely a
device for construing ambiguous conveyances.” /d. Importantly, it also cautioned that, “[i]f there
is an express conveyance of a specific substance, or some other controlling rule of construction
indicating a different intent, we are not bound to follow [the] presumption.” /d.; see also Wilderness
Cove, Ltd. v. Cold Spring Granite Co., 62 S.W.3d 844, 848-49 (Tex. App.—Austin 2001, no
pet.) (“In examining a deed containing a specific conveyance of a mineral interest, courts must
strive to give effect to the intentions expressed in the document itself.””). Here, specific substances
were conveyed—oil and gas—yet another substance—water, which is a substance that must be
specifically conveyed—was not likewise included in the operative language. I would conclude the
“general intent” test does not apply.

2. The characterization of produced water

*10 In my view, the majority's characterization of produced water as mere oil-and-gas waste
does not automatically cause that substance to fall within the scope of the granting clause. Simply

because water 1s produced from an oil-and-gas well does not necessarily change its character. 3

At times, the terms “produced water” and “salt water” have been used interchangeably.
See Ambassador Oil Corp. v. Robertson, 384 S.W.2d 752, 760 (Tex. App.—Austin 1964,
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writ ref'd n.r.e.) (attorney and deponent used “produced water,” “salt water,” and “water”
interchangeably, and the court did not distinguish between the two, referring to the substance
as “salt water”); Exxon Corp. v. Train, 554 F.2d 1310, 1313 (5th Cir. 1977) (referring to
“brine” parenthetically as “produced water”); American Petroleum Institute v. E.P.A., 661
F.2d 340, 343 (5th Cir. 1981) (referring to “produced water” as “unsavory mineral water”).

For example, the Supreme Court of Texas has previously addressed the ownership of saltwater
produced from a mineral lessee's well. See Robinson, 501 S.W.2d at 866. In Robinson, the owner
of the mineral estate used one of its non-producing oil wells to produce saltwater for the purpose
of repressurizing the oil-bearing formation. /d.; see also Robinson v. Robbins Petrol. Corp., Inc.,
487 S.W.2d 794, 796 (Tex. App.—Tyler 1972), rev'd, 501 S.W.2d 865 (Tex. 1973). The surface
owner sued for damages, claiming the saltwater as his own. Robinson, 501 S.W.2d at 866. The
mineral lessee countered that salt water produced from a well should be treated differently from
fresh water, which had been held to be part of the surface estate. /d. at 867 (quoting Sun Oil Co.,
483 S.W.2d 808 (Tex. 1972)). The Supreme Court used language applicable to the case at hand,
stating as follows:

We are not attracted to a rule that would classify water according to a mineral
contained in solution. Water is never absolutely pure unless it is treated in a
laboratory. It is the water with which these parties are concerned and not the
dissolved salt.... [T]he water itself is an incident of surface ownership in the
absence of specific conveyancing language to the contrary. And in our case
the saline content has no consequence upon ownership.

Id. (emphasis added) (internal citation omitted).

Robinson makes it clear that not just freshwater, but even deeper, mineralized water produced
from a well, belongs to the surface estate and is only transferred through a specific conveyance.
Id. Based on Robinson, | see no distinction between subsurface water and produced water. Rather,
if a mineral producer seeks to separate its portion of the product stream from a wellhead, the
producer may do that (and I suspect it already does). That is, a producer is entitled to recover
minerals granted under the lease from the product stream itself. But water by any name, even
when mixed with other substances, still remains as water. The Supreme Court of Texas has not
distinguished between different types of groundwater indicating that some water does not belong
to the surface estate. And it has never indicated that a specific reservation is required to maintain
water ownership rights, as the majority suggests the landowners should have done in this case.
Following established Texas precedents, I would conclude that absent a specific conveyance of
the groundwater estate, a portion of the product stream remained a part of the surface estate.
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*11 Subject to lease terms otherwise limiting the use of water, I believe the Court should have
concluded that the accommodation doctrine applied such that COG was permitted a reasonable
use of the produced water, but not its ownership. The accommodation doctrine balances the rights
between the dominant and subservient estates, providing that the mineral estate owner has an
implied right to use so much of the surface as is reasonably necessary to develop and produce its
minerals, though it “must exercise that right with due regard for the landowner's rights.” Coyote
Lake Ranch, 498 S.W.3d at 55. In the absence of any lease language governing the ownership
of produced water, I believe the accommodation doctrine applies under the circumstances. As an
owner of the mineral estate, COG has the right to use the produced water as is reasonably necessary
for its production of oil and gas, but it has no ownership rights to that estate. See id.; Lightning
Oil Co. v. Anadarko E&P Onshore, LLC, 520 S.W.3d 39, 50 (Tex. 2017).

3. The surrounding facts and circumstances

None of the leases define the terms “water” or “produced water.” The majority concludes that
ancillary agreements, regulatory definitions, and industry practices may all be consulted to
determine the parties’ intent regarding produced water and the scope of the mineral conveyance.
Contrary to URI's directive, the majority considers surrounding facts and circumstances to make
the leases say what [they] unambiguously do[ ] not say’ ” and “ ‘to show that the parties
probably meant ... something other than what their agreement[s] stated.” ” See URI, Inc. v. Kleberg
County, 543 S.W.3d 755, 757 (Tex. 2018). By doing so, the Court concludes the mineral leases
transferred not only the oil and gas produced from the land, but also the entire product stream.
I disagree.

9 ¢ ¢

a. The timing of the “statutory framework”

Contrary to well-established authority, the majority classifies produced water as waste, not as
water. Citing to statutory and regulatory definitions for “relevant context,” the majority claims the
Texas Legislature drew a “clear distinction” between produced water and groundwater. However,
only the definition of fluid oil and gas waste found in § 122.001(2) of the Texas Natural Resources
Code includes produced water in a list but does not otherwise define it. See TEX. NAT. RES. CODE
ANN. § 122.001(2). Still, the majority recognizes that § 122.002 is not controlling being that it
was adopted only after the signing of these oil and gas leases. Similarly, however, § 122.001 was
added at the same time by the same legislative act. See id. §§ 122.001, .002. Certainly, then, this
legislative “framework” provides no point of reference upon which the parties seemingly based
their agreement.
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b. The “regulatory framework”

The majority also determines that an operator's statutory duty to protect groundwater provides
support for the proposition that the surface owner intended to surrender its ownership rights merely
because the operator was legally bound to dispose of waste. I disagree.

The mineral lessee's duty to properly dispose of waste is typically dictated through three sources—
contracts, statutes, and regulations. Until passage of § 122.002 of the Natural Resources Code—
which the majority concedes does not apply and is inapplicable when a contract so provides—
no statute conveyed ownership based merely on a duty to properly dispose of oil and gas waste.
Further, the Railroad Commission's governance over such disposal also provides no authority to
effectuate a transfer of property rights. See Nale v. Carroll, 155 Tex. 555, 289 S.W.2d 743, 745
(1956).

Here, I disagree that the regulatory framework plays any role in determining the ownership of
produced water under these leases. I would conclude the regulatory framework did not convey
title of the produced water to COG.

c¢. Industry practices

Finally, the majority also attributes an industry practice of operators processing, transporting, and
disposing of oil and gas waste as a basis for lease interpretation. COG argues, and the majority
agrees, that the development rights granted by the leases evidence an intent to transfer ownership
of the produced water along with the oil and gas waste.

*12 Without stating so, the majority's holding seems to treat this circumstance as one wherein
the landowner has waived its rights to any water included in the produced oil and gas waste. But
waiver requires an “intentional relinquishment of a known right or intentional conduct inconsistent
with claiming that right.” Paxton v. City of Dallas, 509 S.W.3d 247, 262 (Tex. 2017). A party's
actions in “allowing” a party to carry out its statutory, regulatory, or contractual duties with respect
to waste does not necessarily reflect a waiver of ownership rights, as doing so is not unequivocally
inconsistent with such ownership. See Chalker Energy Partners I1I, LLC v. Le Norman Operating
LLC, 595 S.W.3d 668, 677 (Tex. 2020).

Here, the majority rewards COG for the “costs and risks” it undertook in disposing of oil and
gas waste. It claims the parties only recently perceived such waste as having independent value.
But none of this analysis is applicable here. Without doubt, water was not conveyed by the scope
of the granting clauses of the leases at issue here, unlike the uranium transferred by the “other
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minerals” language included in the lease in Moser. See Moser v. U.S. Steel Corp., 676 S.W.2d
99 (Tex. 1984). Here, the parties’ knowledge of the potential value of produced water was not
irrelevant because of the holding in Moser. Rather, that knowledge is irrelevant because water, as a
substance, was not expressly severed from the surface estate. And unlike the producer in Bowden,
who undertook “costs and risks” to add value to its production by separating the components of the
conveyed natural gas, COG did not voluntarily undertake anything—COG was both contractually
and statutorily required to dispose of or otherwise deal with produced water in a manner that would
not harm the surface estate or the environment generally. See Bowden v. Phillips Petro. Co., 247
S.W.3d 690, 706 (Tex. 2008).

II. CONCLUSION

In sum, I disagree with the majority's consideration of surrounding facts and circumstances to
interpret whether the leases conveyed produced water. Particularly in the oil-and-gas field, parties
depend on courts “for continuity and predictability in the law,” relying on principles pronounced
by the Supreme Court of Texas. Wenske v. Ealy, 521 S.W.3d 791, 798 (Tex. 2017). Based on long
established principles, I would conclude the oil and gas leases contain no express conveyance
of water to COG. Instead, I would conclude the surface estate's water rights were conveyed to
Cactus by the assignment of rights to produced water. Because the majority concludes otherwise,
I respectfully dissent.

All Citations

--- S.W.3d ----, 2023 WL 4846861

End of Document © 2023 Thomson Reuters. No claim to original U.S. Government Works.
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COURT OF APPEALS
EIGHTH DISTRICT OF TEXAS
EL PASO, TEXAS

CACTUS WATER SERVICES, LLC, § No. 08-22-00037-CV
Appellant, § Appeal from the
V. § 143rd District Court
COG OPERATING, LLC, § of Reeves County, Texas
Appellee. § Cause No. 20-03-23456-CVR
JUDGMENT

The Court has considered this cause on the record and concludes there was no error in the
trial court’s judgment. We therefore affirm the judgment of the court below. We further order that
Appellee recover from Appellant and its sureties, if any, see TEX. R. APP. P. 43.5, on the judgment
and all costs, both in this Court and the court below for which let for which let execution issue.
This decision shall be certified below for observance.

IT IS SO ORDERED THIS 28TH DAY OF JULY, 2023.

YVONNE T. RODRIGUEZ, Chief Justice

Before Rodriguez, C.J., Palafox, and Soto, JJ.
Palafox, J. Dissenting
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CAUSE NO. 20-03-23456-CVR

COG OPERATING LLC § IN THE DISTRICT COURT
§
Plaintiff §
§

V. § REEVES COUNTY, TEXAS
§
CACTUS WATER SERVICES, LLC; §
COLLIER ENTERPRISES, INC ; §
COLLIER SURFACE, LLC; and §
COLLIER ROYALTY, LLC §
§

Defendants. § 143rd JUDICIAL DISTRICT

FINAL JUDGMENT

On August 18, 2021, the Court heard argument and considered the following motions for
partial summary judgment:

L. Second Amended Traditional and No-Evidence Motion for Partial Summary
Judgment of Defendant and Counter-Plaintiff Cactus Water Services, LLC, as well as COG
Operating LLC’s Response; and

2. COG Operating LLC’s Motion for Partial Summary Judgment, as well as Cactus
Water Services, LLC’s Response.

The Court is Sftlle opinion and finds that Cactus Water Services, LLC’s Second Amended
Traditional and No-Evidence Motion for Partial Summary Judgment should be DENIED and that
COG Operating LLC’s Motion for Partial Summary Judgment should be GRANTED. The Court
made this ruling from the bench at the hearing on August 18, 2021.

On September 30, 2021 COG Operating LL.C and Cactus Water Services, LLC each filed
a Notice of Partial Non-Suit pursuant to Rule 162, Tex. R. Civ. Pro., dismissing without prejudice

all of the claims that were not the subject of or decided by the said partial summary judgment

FINAL JUDGMENT PaGel
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motions. Given the two notices of partial non-suit, the Court finds that all claims of all parties

have been adjudicated and therefore a final judgment should be entered.

Accordingly, it is ORDERED that the Second Amended Traditional and No-Evidence

Motion for Partial Summary Judgment of Defendant and Counter-Plaintiff Cactus Water Services,

LLC be, and it is hereby DENIED.

Further, it is ORDERED that COG Operating LLC’s Motion for Partial Summary

Judgment be, and it is hereby GRANTED.

Further, the following is the ORDER, DECREE AND DECLARATION of the Court:

(a)

(b)

(c)

(d)

(e)

COG owns the oil, gas and other products contained in commercial oil and gas
bearing formations that are produced from the COG wells' on the four leases?;
Under Lease No. 1, COG has the right to exclusive possession, custody, control and
disposition of the product stream produced from COG wells from Lease No. | lands
so long as Lease No. | remains in effect;

Cactus has no rights in or to the product stream from COG wells from Lease No. 1
so long as Lease No. | remains in effect;

Under Lease No. 2, COG has the right to exclusive possession, custody, control and
disposition of the product stream produced from COG wells from Lease No. 2 lands
so long as Lease No. 2 remains in effect;

Cactus has no rights in or to the product stream produced from COG wells from

Lease No. 2 so long as Lease No. 2 remains in effect;

"' The “COG wells™ are identified in Paragraphs 17-19 of COG's Third Amended Petition for Declaratory Judgment
and Tortious Interference with Existing Contracts and Answer to Defendant’s Third Amended Counterclaim,

2 “Lease No. 1,” “Lease No. 2.” “Lease No. 3,” and “Lease No. 4" are defined on page 4 and are attached as Exhibits
Al, A2, A3, and A4 to COG Operating LLC’s Motion for Partial Summary Judgment.

FINAL JUDGMENT PAGE2
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H Under Lease No. 3, COG has the right to exclusive possession, custody, control and
disposition of the product stream produced from COG wells from Lease No. 3 lands
so long as l.ease No. 3 remains in effect;

(g)  Cactus has no rights in or to the product stream produced from COG wells so long
as Lease No. 3 remains in effect;

(h) Under Lease No. 4, COG has the right to exclusive possession, custody, control and
disposition of the product stream produced from COG wells from Lease No. 4 lands
so long as Lease No. 4 remains in effect;

(1) Cactus has no rights in or to the product stream produced from COG wells from
Lease No. 4 so long as Lease No. 4 remains in effect;

All costs are adjudged against Cactus Water Services, LLC. This judgment finally disposes

of all parties and all claims and is appealable.

wé
SIGNED this day of 'Mauwk,a'-&p 2021.

Wille Susanion

JUDGE PRESIDING

FINAL JUDGMENT PAGE 3

VoL, _m__ PAGEeiﬂqp._. |



TAB C:

2005 Collier/JA]J Lease
to COG Operating for
"oil and gas and other

hydrocarbons”
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) OIL AND GAS LEASE

THIS AGREEMENT is made and emtered into as of September 28, 2005, by and between
COLLIER ENTERPRISES, INC., whose address is P.O. Box 9025, Verhalkn, Texas 79772; DRUE C.
STANFORD, Individually and as Attorney-in-Fact for Ethel A. Collier, Trustee of the Howard T.
Collier, Jr. Family Trust; whose address is P.O. Box 9025, Verhalen, Texas 79772; CHARLES
STANFORD, whose address is P.O. Box 9025, Verhalen, Texas 79772; CATHRYN GODFREY,
whose mailing address is 2874 Cedar Hollow Road, Georgetown, Texas 78628; and HOWARD
COLLIER, 1L, whose address is 210 Clinton Street, Abilene, Texas 79603 ("Lessor"), and JAJ OIL &
GAS PROPERTIES, INC., whose address is P.O. Box 302, Midland, Texas 79702 ("Lessee™);

1. Lessor, for and in consideration of the sum of Tem Dollars ($10.00) and other good and valuable
consideration to them cash in hand paid, the receipt and sufficiency of all of which being hereby
- acknowledged, and of the covenants and agreements herein contained upon the part of the Lessee to be
paid, kept and performed, have GRANTED, DEMISED, LEASED and LET, and by these presents do
GRANT, DEMISE, LEASE and LET exclusively unto the said Lesses, its successors and assigns, for
the sole and only purpose of investigating, exploring, prospecting, drilling, mining and operating for oil
and gas and other hydrocarbons, and of laying pipelines and of building tanks, power stations and
structures thereon, to produce, save, take care of, store and treat products produced hereunder, and then
transport thosesproducts from the land in Reeves County, Texas, that is hereby described as follows, io
wit:

* See Exhibit “A™ attached far legal description

of which the lands described on Exhibit “A” shall be deemed to comprise 16,208.70 acres, whether it
acinally comprises more or less.

2. Subject to the other provisions herein contained, this lease shall be for a primary term five (5)
vears from the date hereof (called primary term), and for so long thereafter as oil, gas or other -
hydrocarbens, or any of them, are produced in commercial quantities from said Tand.

3. In consideration of the premises, the said Lessee covenants and agrees:

a) To deliver to the Lessor, free of cost in the pipeline to which well or wells may be connected,
the equal three-sixteenths (3/16ths) part of all qil and other liquid hydrocarbons produced and
saved from the leased premises.

b) Lessee shall pay to Lessor as royalty on gas (including casinghead pas aed all gaseous
substances) produced from the leased premises and sold or used off the Ieased premises or in the
manufacture of gasoline or other products therefrom three-sixteenths (3/16ths) of the market
value at the well of the gas sold or used, provided, that on gas sold at the well 1o a third party
which is in nowise related to or affiliated with Lessee, the royalty shall be three-sixfeenths
(3/16ths) of the amount realized from such sale. The Lessor hereby reserves unto themselves, their
heirs, personal representatfves and assigns, at their risk and expense, the right at any time and from
time to time as long as this lease is m effect to take, or have delivered to their designated
purchaser, their share of royalty gas in kind by giving the Lessee sixty (60) days written notice.
In the event the Lessor exercises this right, such gas shall be delivered at a convenient point near
the wellhead or the connecting pipeline at which point such gas shall be metered through a meter
fumnished by Lessor and approved by Lessee. The Lessor also agrees to secure any authority or
permit required from any governmental agency having jurisdiction, make all necessary reparts to
any such agency, and to account for all taxes which may be due on such royalty gas. As a part of
Lessor's notice to Lessee of the exercise of their ight to take their share of royalty gas in kind or
to have the same delivered to a desiguated purchaser, Lessor shall advise Lessee of any proposed
sale of rayalty £as, mc]udmg the price and all other terms of such proposed sale, and within thirty
(30) days of the giving of such written notice, Lessee, or ils nominee, may elect to purchase such
royalty gas for the same price and on the same terms as offered by such third party purchaser.

4. If on or before the first ammiversary date hereof, operations for the drilling of a well for oil or gas
or other substances covered herehy have not been commenced on the leased premises or jand pooled
therewith, or if there then is no production in paying quantities from the leased premises or land pooled
therewith, this lease shall terminate #s to both parties unless Lessee on or before that date pays to Lessor
or 10 Lessor’s credit in the West Texas National Bank at P.0. Box 2077, Pecos, Texas 79772, or ifs
successors, which shall be Lessor's depositary agent for receiving payments regardless of changes in the
ownership of said land, the” sum of Sixteen Thousand Two Hundred Eight and 70/100 Dollars
($16,208.70) as rental covering the privilege of deferring the commencement of operations for the drilling
of a well for a period of twelve (12) months from said anmiversary date. In Tike manner and upon like
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payments, the commencement of operations for the drilling of a well may be further deferred for one or|

more twelve-month periods during the primary term of this lease. All payments may be made by check or
draft mailed or delivered on or before the rental payment date. If the depository bank should liquidate or
be sncceeded by another bank, or for amy reason fail or refiise to aceept rental payment hereunder, Lessee
shall not be held m default for failure to make such payment unless Lessor has delivered to.Lessee a
proper recordable instrument naming another benk as depository agent to receive payments and Lessee
has failed to make such payment within sixty (60) days after receipt of such notice. It is agreed that the
cash bonus consideration first recited above covers not only the right to defer drilling during the first year
of this lease, but also all subsequent deferrals of drilling as aforesaid, along with all other rights of Lessee
hereunder. If on or before any rental payment date Lessee in good faith makes an erronecus rental
payment by paying the wrong person, the wrong depository, or the wrong amount, Lessee shall be
unconditionally obligated to make proper rental payment for the period involved and this lease shall
continne in effect as thongh such rental payment had been properly made, provided that proper rental

payment shall be made within thirty (30) days after receipt by Lessee of wrilten notice of the error from |

Lessor, accompanied by any documents and other evidence necessary to enable Lessee o make proper

payment,

5. If, at the expiration of the primary term, oil or gas is not being produced from said land, but
Lessee is then engaged in drilling or reworking operations thereon, this lease shall remain in force so long
as operations are prosecuted with no cessation of more than sixty (60} consecutive days, and if they
result in the production of oil or gas, so long thereafter as oil, gas or other hydrocarbons in commercial
quantities ere produced from said land. In the event a well or wells producing oil, pas or liquid
hydrocarbons in payig quantities should be drilled and completed subsequent to the date of this lease on
adjacent iand or [ands, and be draining the leased premises, Lessee agrees to drill the offset wells on tracts
then covered hereby that a then reasonably prudent operator would drill if faced with the same or similar
circumstances.

6. If prior to discovery of oil, gas or other hydrocarbons on said land, Lessee should drill a dry hole
or dry holes thereon, or if after discovery of oil, gas or other hydrocarbons on said land, the production
thereof should cease from any canse, this lease shall not terminate if Lessee commences additional
drilling or reworking operations within ninety (90) days thereafter, and diligently prosecutes the same
until commercial production is obtained .or restored from said land or, if it be within-the primary term,
commences or resumes payment or tender of rents on or before the rental payment paymg date next
ensuing after the expiration of ninety (90) days from date of completion of the dry hole or cessation of

production.

7. If this lease covers-a lesser interest in oil, gas and other hydrocarbons than the entire and
undivided fee simple.estate therein, then the rents and royalties to be paid shall be reduced
proportionately, and the rents and royalties shall be paid only in the proportion which the interest therein
covered by this lease bears to the whole and undivided interest and estate therein.

8. When requested by Lessor, Lessee shall bury pipelines below ordinary plow depth.

9. No well shall be drilled nearer than-twn hundred feet (200 fo a house or barn on said premises -

without the written consent of the surface owner.

10. Within one hendred twemty (120) days after this lease has terminated as fo any portion of the
land covered hereby, Lessee shall remove all machinery, equipment and fixtures placed on said premises,
including pipelines and flow lines placed on the premises that are not buried below ordinary plow depth
as to which this lease has terminated. ‘

11. Lessee shall pay to Lessor at their address in Verhalen, Reeves County, Texas, all actual
damages to the land, improvements thereon, and other property situated thereon, that may be proximatily
cansed by operations for or by Lessee hereunder.

12. If the estate of any party hereto is assigned and the privilege of assigning in whole or in part is
expressly allowed, the covenants hereof shall extend to their heirs, exeeutors, administrators, successors
Or assigns, but no change in the ownership of the land or assignment of rentals or royalties shall be
binding on the Lessee until thirty (30) days afier the Lessee has been furnished with a written transfer or
assignment or a recorded copy thereof; and it is hereby agreed that in the event this lease shall be assigned
as to a part or as to parts of the above described lands and the assigns or assignees of such part or parts
shall fail to make or default in the payment of the proportionate part of the rents due from him or them,
such default shall not operate to defeat or affect this lease insofar as it covers a part or parts of said lands
upon which the Lessee or any assignes thereof shall make due payment of such rental.
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13, Itis agreed that this lease shall never be terminated, forfeited or canceled for lfai]urc to pcrfonjm, in
whole of in part, any of its implied covenants, conditions or stipulations, until it shall have been first
finally judicially determined that such failure exists, and, afier such final judicial determination, Lessee is
given a reasonable time therefrom to comply with amy such covenant, condition or stipulation.

14. Lessor hereby agrees that Lessee, at its option, may discharge any tax mortgage or other lien upon
said land; and in the event Lessee does so, Lessee shal] be subrogated to such lien with the right to
enforce the same and apply rentals and royalties acorring under the same towards satisfying the same.

15. Lessee may, at any time, executs and deliver to Lessor, or place of record, a release or releases
covering any portion or portions of the above described premises, and thereby surrender this lease as to
such portion or portions and be relieved of all obligations as to the acreage surrendered, and thereafier,
the rentals payable hereunder shall be reduced in the proportion that the acreage covered hershy is
‘ reduced by said release or releases.

16. All express and implied covenants of this lease shall be subject to all federal and state laws,
executive orders, rules and regulations, and this fease shall not be terminafed, in whole or in part, nor
Lessee held liable for damages for faflure to comply therewith, if compliance is pre'vented by, or if such
failure is the result of, any such law, order, rle or regulation.

17. By the 2cceptance hereof, it is agreed that in carrying on any operations herennder, Lessee shall
prevent the contamination of any and 21l waters of Lessor in surface tnks or storage tanks and any and all.
surface and subsurface water bearing strata. Likewise, Lessee shall prevent contamination of the surface
of the above described land from salt water or other contaminating substance flowing over or seeping
onto the same. Lessee shall also fence out all drilling, slush or other pits which it may create or cause to
be created on such land so that the fluids therein or damaging substances thereof shall at all times be
wholly unavailable to livestock that is on or is being grazed upon the land above described.

18. Amything herein to the confrary or appareafly to the contrary notwithstanding, Lessee, its
successors and assigns, shall have no right to use water which is on or under the above described land,
except it may itself drill a water well and then use the water from that well in fts conduct of the drilling
operations that actually are conducted on land covered by this lease. Lessee shall have no right to the use
of water from the lands covered hereby for water flooding, secondary recovery operations or camp
operations.

19, Lessee agrees, to the extent practical, to utilize existing roadways over and across the above
described Jands. All roads constructed by Lessee hereunder shall be caliched, and shall at all times be
maintaied as private, but all-weather roads, and Lessor shall be compensated for any pew road
construction.

20. Lessor hereby covenants that the above described preinises are free and clear of any encumbrance
done or suffered by them, and, to that extent only, warrant to defend the title to said pretnises unto the
Lesses;, its successors and assigns forever, against the lawﬁﬂ claims and demands of all persons claiming
under them.

] vell on the leased premises which is capable of producing in | paying quanut:es,
which is shut in before or after production therefrom, such well shall be considered under all provisions o
| this lease to be a well producing in paying quantities, and this Iease shall remain in force in like manner
though gas therefrom was actually being sold or used. In such event, Lessec covenants and agrees to P
Lessor as rcyalty, the sum of Elghty-one Thousand Forty-three and 50[100 Dallars i
. i St Ha il

commence on the date this lease ceases to be maintained i in foll fores and effect by some other provisio
hereof Paymient or tender shall b

such well is produced and so =exc'.t-zpt temporary sales, or used for lease operations,
subsequent payments shall be'd lly thereaficron the anniversary date of the period for which such
prior payment was made. No additional payment shall be required if there is more than one shut-in gas
well on the leased premises. The term "gas well® shall inchide wells capable of producing natural gas,
condensate, or any gaseous substance, and wells classified as gas wells by any government authority
having jurisdiction. vithstanding
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22, Lessee shall have the free use of oil and gas produc.ed under the terms of this lease for drilling
operatioris hereunder only, and the royalty shal} he computed after deducting any so used.

23, Lessee shall pot be liable for any delays in its performance of any covenant or condition

hereunder, expressed or implied, or for total or partial nonperformance thereof, due to force majeure. The |
term "force majeure”, as used herein, shali mean any circumstance or any condition beyond the control of

Lesség, including, but not limited to, acts of God and actions of the elements; acts of the public enemy;
strikes; lockouts, accidents, laws, acts, rules, regulation and orders of federal, siate or municipal
governments, or officers or agents thereof, failure of transportation; or the exhanstion, unavailability, or
delays in delivery, of amy product, labor, service, or material. If Lessec is required to delay the
commencement of drilling operations, cease drilling or reworking or producing operations on the leased
premises by force majeure, then until such time as such force majeure is terminated, and for a period of
ninety (90) days after such termination, each and every provision of this lease that might operate to

| terminate it shall be suspended and this leasc shall comtinue in full force and effect during such
suspension period. If any period of suspension occurs during the primary term, the term thereof shall be
added to such term.

24, - At the expiration of the primary term héreof, Lessee agrees to commence a continnouns drilling
progtam on the leased premises and thereafier continue such continuous drilling program until all
proration units prescribed (required) by the Raifroad Commission of Texas, or agéncy having Jurisdiction,
have been drilled, allowing not more than one hundred eighty (130) days to elapse between the
completion of one well and the commencement of another well. Should Lessee fail to commence such
continuous drilling program or defaults in the performance thereof, then, in any event, this lease shall
terminate as to all lands covered hereby, save and except for rights down to one hundred feet (100%)
below the base of the producing formation from which commercial production is then being obtained
situated on each proration unit. The term "proration unit", as used herein, means any. acreage designated
as a drilling unit or production unit in accordance with the Rules of the Railroad Commission of Texas.
The term "discovery date”, as used herein, means the later of (1) the date that well logs have been run
over the formation in which a discovery in commercial quantities is claimed, (2) the date that the
formation is drill stem tested, or (3) the date that the formation is productmn tested through perforations
in the casmg.

25. In conducting 0perations on the Collier Ranch of which the leased premises is a part, in addition
to the other covenants and agreements herein contained, Lessee agrees that it will:

8) Keep all crecks and gully crossimgs traversed by I..essée both graded and passabie;
b) Place single lane cattleguards, set in concrete, at all fence crossings, and in domng so, set a

cattleguard box set on concrete having a depth of at least three feet (3") beneath the surface, and
construct adequate H-frames with dead men on each side of the proposed cattleguard site before

cutting the fence to install the cattlegnard; and thereafter keep such cattleguards cleaned out at all

times to prevent passage of livestock thereover. With respect to all cattieguards used hy Lessee,
Lessee shall install a swinging arm approximately three feet (37) above the surface which can be
Jocked or otherwise secured;

¢} In all work, construction and maintenance activities on the Collier Ranch, prevent soil
washing and erosion and promptly repair such as may oceur;

d} Permit ro ﬁrearms on the Collier Ranch; permit no discbarging of firearms; and perm]t no
hunting thereon by Lessee or any of its invitees;

¢) Promptly pick up and remove all trash introduced onto the Collier Ranch by Lessee or its
invitees;

1) As soon as feasible; remove all plastic pit lizers, fill and level all drilling mud and water pits
used in drilling operations; double-ditch all buried pipelines so as to replace the original topsoil at
the surface; restore to the maximum extent practicable to original condition all drill sites and
plpelme rights-of-way, and re-seed the same with native type grasses, to be seiected end sown in
sowing season as designated by Lessor;

g In Iayin.g pipelines, make no cuts in the grass furf on the Collier Ranch, except as necessary
to enable pipeline laying machinery to operate; and with respect to such pipelines, promptly fill
and restore all sinkholes as may develop;

h) Permit no obnsumption of alcoholic beverages on the Collier Raneh by Lessee or its invitees;

mnmm
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i) Forthwith, close and secure all gates opened by Lessee or its invitees;

i Maintain metal trash containers at all work sites while such work is in progress;.

X} Pemmit no dumping of trash or fluids of any sort, except at such disposal sites, if any, as may
have been designated by Lessor as such;

1) Maintain and enforce a speed limit for all vehicles on the Collier Ranch for vehicles of
Lessee and its invitees of not to exceed twenty-five miles per hour (25 mph), or such lesser
speed as necessary to prevent the mising of excess dust;

)" While 2 road is being used to conduct drilling operations, reworking operaticns and pipeline
laying operations, keep the portion of the road so used adequately watered down to prevent the
raising of dust;

n) TIfrequested by Lessor, equip cattleguards at public roads with gates that can be locked;

o) Leave cased and in good condition for use by Lessor such water wells as Lessee may be
authorized to drill on the Collier Ranch;

P} Use no part of the Collier Ranch to store machinery, equipment pipe or other property while
it is not being vsed; and use no part of the Collier Ranch to house employees or other personnel,
exciept temporarily at well sites while wells are being drilled or completed on such well site;

q) Use mo chemicals or apply no manufactured chemical substances on roads, drill sites, and
rights-of-way;

1) Consult with the Collier Ranch Manager, Charles Stanford, at his residence located on the
ranch, telephone number (915)447-9629, regarding the location and construction of roadways,
pipelines, power’ lines, telephone lines, and other improvements to be located on the Collier
Ranch, to the end that the parties might arrive at an orderly plan for locafing such and
. constructing such in a manner that is practicable for purposes of the operation of the Collier
Ranch and which is practicable for the purposes of Lessee;

28. For damages for 3-D seismic operations, Lessor shall be paid Seven Dollars and 50 Cents 37.50)
per acre of land contaied in said lands that may be traversed by such 3-D seismic survey.

27. This Oil and Gas Lgase may be executed in connterparts, with multiple signature pages attached
for recording purposes and is binding upon the undersigned, their heirs, successors and assigns. Each
signature page may be detached and attached to the body of one instrument. .

28. Notwithstanding any implication herein or any judicial opinfons to the comtrary, it is not the intent
of Lessor nor Lessee to commumitize or voluntarily pool any interest covered hereby, but to include the
lands covered hereby in one lease to facilitate the prudent exploration, development, production, and
operations of the lands covered hereby. Therefore, for the purpose of royalty payments only, edch tract of
land, whether or not described separately herein under which Lessor owns less than all of the royalty,
shall be deemed a separate lease. Royalties attributable from production from any tract will be paid to the
royalty owners under each such producing tract unless Lessee has the rights hereunder and appropriately
exercises ifs right o pool tracts with different royalty ownership, obtaining, if legally required, the
appropriate ratifications from any non-participating royalty owners in the tracts to be pooled.

IN WITNESS WHEREOF we have herevnto set our hands the day and vear first above written.

LESSOR:

H

" COLLIER ENTERPRISES, INC.

Drue C. Stanford, Individually and as President
of Collier Enterprises, Inc,
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Howard Collier, IIL Individually and as Vice-
President of Collier Enterprises, Inc.

MW@/

Cathryn Godfgpy, Individually Secretary
of Collier Enterprises, Inc.

, Charles Stanford, Individually

Drue C. Stanford, Attormey-in-Fact for Ethel A.
Collier, Trustee of the Howard T. Collier, Jr. Family Trust

LESSEE:

JAJ OIL & GAS PROPERTIES, INC.

les H. Essman, President_

THE STATE OF TEXAS §
COUNTY OF §
This instrument was acknowiedged before me on the day of -, 2005 by

DRUE C. STANFORD, Individually and as President of, COLLIER ENTERPRISES, INC., a Texas corporation,
on behalf of said corporation.

My commissjon expires:
Notary Pablic in and for the State of Texas
THE STATE OF TEXAS §
COUNTY OF . §
This instrument was acknowledged before me on the day of , 2005 by

DRUE C. STANFORD, Attomey-in-Fact for Ethel A. Collier, Trustee of the HOWARD T. COLLIER, JR. -
FAMILY TRUST.

My commission expires:

Notary Public in and for the State of Texas

(LU ) =10
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THE STATE OF TEXAS g

COUNTY OF §
This instrament was acknowledged before me on the . day of . 2005 by

HOWARD COLLIER, I, Individually and as Vice-President of, COLLIER ENTERPRISES, INC., a Texas
corporation, on behalf of said corporation.

My commission expires:
: - ‘Notary Public in and for the State of Texas

THE STATE OF TEXAS §
COUNTY OF LU Aipmsoin §

This mslrument was acknowledged before me on the ‘_':l:h' day of M——: 2005 by

CATHRYN GODFREY, Individually and as Secretary of, COLLIER ENTERPRISES, INC,, a Texas
corporation, on behalf of said corporation,

.

My commission expires:
Public in andMor the State of Texas

Commistian Expires
.JUNE 23,2007

THE STATE OF TEXAS §
COUNTY OF ] § .
This instrument was acknowledged before me on the day of ' , 2005 by
CHARLES STANFORD, Individually.
My commission expires:
Notary Public in and for the State of Texas -
THE STATE OF TEXAS ] 8§

COUN’I"YOF”“ Mﬂﬂ& §
This instnoment was acknowledged befor;a me on the ’ OJ{L day of Q( :if )bQL , 2005 by

JAMES H. ESSMAN as President of, JAJ OIL & GAS PROPERTIES, INC., a Texas corporation, on behalf of
said corporation.

- My commission mpﬁes: . : V}% k-)); L@moﬂ ﬁ/

Notary Public in and for the State of Texas

; P’: K Brasﬁol
 Notary Public, State of T,
f My Commlssion Exwaesxas
18, 2008

(LU =17
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Exhibit "A"

ATTAGHED TO AND MADE PART OF THAT GERTAIN OiL AND GAS LEASE DATED SEPTEMBER
28, 2005, BY AND BETWEEN COLLIER ENTERPRISES, ET AL, AS LESSOR, AND JAJ QIL & GAS
PROPERTIES, INC. AS LESSEE, COVERING 16,208.70 ACRES.

Block 52, Twp. B, T&P Ry. Co. Survay

Section
Section
Section
Section
Section
Section
Section
Seclion
Section

1: SRSwWi4 v
10 : SM60 acres +—
12: SEM

13 : All

14 : All ¥
23: ER
24 : Al ¥
25 : All

36: Al

Block 51 Tw 8, TSP Ry. Co_Surve

Section

Section

Section
Section
Section
Section
Section
Section
Section

Seclion
Section
Section
Section
Section
Section
Section
Section
Section

B: Al »—
‘IB: Al i
19: Al
20: NEi4 -~
28: Al L7
30: Al
3M: Al

32: Al

33: Al

34.  SR2&NwH4

3B Al
36: All
37: All
3| Al
39: Al
40: Al
41: Al
42: Al

Block 13, H&GN Ry. Co. Survey

Section

Section

Section
Section
Section

186 : +— 812, less 31.23 acres out of the NW part of the S/2 described by
metes and bounds in that certain Deed dated March 13, 1946 from
May Collier to F. M. Reeves, recorded in Volume 135, Page 516,
Deed Records, Reeves County, Texas

212 ;v 8R2

273 1+ 82

274 . . 82

275 . .~ Nwrd
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e ue X
Certlficate of Record
v h)
8.6 ®
__ N Recording Fee

Certifled Copy Fee

| 5306 Total Paid thi" 65 6 |

Hetuﬂl for

dtfm Cssmai

ANY PROVISION HEREIN WHICH RESTRICTS THE
SALE, RENTAL, OR USE OF THE DESCRIBED REAL
PROPERTY BECAUSE OF COLOR OR RACE 15 INVALID
AND UNENFORCEABLE UNDER FEDERAL LAW.

BEAA GRAPHICS, INC.

COMPARED

THE STATE OF TEXAS, }
- COUNTY OF REEVES. 1

1, hereby certify that this instrument with ds certificates of authenticity was FILED on the
date ard at the time stamped hereon and was duly RECORDED in the OFFICIAL PUBLIC

" RECORDS of Real Property of Resves County, Texas, as.indicated.

OPR  voL 714 _paAGE_ 152 DATE RECORDED 10/12 /2005

DIANNE O. FLOREZ, COUNTY GLERK
REEVES COUNTY, FEXA

219

*+ CWS [ 8 17§ *



Tab D:

2010 Collier/Delaware
Basin Resources Lease to
COG Operating for
"o1l and gas and other
hydrocarbons”
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~ ' OIL AND GAS LEASE :

THIS AGREEMENT is made 2nd enterad into as of April 27, 2010, by and batween COLLIER .
ENTERPRISES, INC. cwhose address is P.O. Dox 9025, Verhalen, Texas 79772: DRUE C.-
STANFORD:; whose nddress is P.L Box 5025, Verbalen, Texas 79772, CHARLES STANFORD,
whose address is P.O. Box %025, Werhalen, Texas- 79772. CATHRYN GODFREY, whose mailing,
address is 2874 Cedar Hollow Road. Georpgetown, Texas 7962%; and HOWARD COLLIER, IIF, whose
address is Z10 Clinton Street, Abilene, Texas 79603 {"Lessor”), and DELAWARE BASIN
RESOURCES LLC, whose address is |10 West Louisiana. Suvite 500, Midland, Texas 79701 {"Lessee"):

1

1. Lessot: forand in eonsideration of the Yum of Ten Dollars (510.00) and other good and valunble
consideration to them cash in band pafd, the receipt and sufficiency of 21l of which being hereby
-#cknowledged, and of the covenants and agreements hereir coniained upon the part of the Lessee to he
paid: kept and performed, have GRANTED, BEFISED, LEASED and LET, and by thege presente do
GRANT, DEMISE, LEASE and LET exclusively imeto the said Lessee, its successors and assigns, for
the sole and only purpose of investigatiizg. exploriay. prospeciing, drilling; mining and eparating for oi!
and gas and other hydrocarbans, and of laying pipelines and of building tanks, power stations and
structures thereon, 1o produce, save, take care ol store and weat products prodoced hercunder: and then )
transport 1thosg products Mmom the land in Reeves County, Texas, that is hereby described as. follows, o
wil:. . )

* Sec Exhibit “A™ attnehed lor legal deseription -

of which the lands described &n Exhibil %A% shall be deamned o comprise 9,820.08 ucres. whether it 2 T- 10

A

actually-compriscs more or less: =
4. Subject to the other provisions herein contained, this lease shall be for a primary term threc (3) ‘—'—,—':T_'_"_-
yenrs from the date hereaf (culled premury derm). and Toresn lonp thereafier az il pas uvr other _"2 B B !3
liyd roesrboms. or any of them, arg produced in commercial qprantities lom said jand. . J— 1
. o ‘.
3. Incunsideration of the premi§es, (Reteid Lesses covenartls and aprees: = .
: . <t . .
at Todeliver to the Lessor; free ofcost inthe pipeline 10 which ivell or wells. may beconnesiet _ Lf - ;r

the equat one-Gifth (1/5th) pary of all oil and other liquid hydrpearbens produced and saved from
the Ieased premises., i

b) ‘Lessee shall pay 1o Lessor as.rovalty on gas (inchding casinghesd gas and afl gaseous.
substances) produced from the leasced: promiises and old or used ofT the feased premises or in the
manufacture of gasoline or othor products therefrom anc-Frth (1/5th) of the nmarket valve al the

well of the gas sold or used. provided, that on gas scld ai the well to a third pariy which is in
-mowise relnied o or affiliated with Lessee the royaity shall be ane-lilth (1/51h) of the amount
alized from such sale. The Lessor hescby reserves wnto themselves, their heirs, persanal
srepresentatives and assigns, ai.their risk and expense, the right at any time and from time to Gme-

a3 long ns this lease is in effect to take. or have delivered fo their designated purchasen, their sinre .
.of myalty gas in kind by giving the Lessze sixly (607 daya-written notice. In the event the Lessor
exercises this right, such gas shall be delivered at o convenient paint neac the welihead pr the
«conneciing pipeline at which poin1 such gas shall be metered shrough a meter furnished by Lessor B
and apptoved by Lessev. Tht Lessor also sgrees to secure any authority or pennit requived (rom

any govemmemal agency having jurisdiction. maks all necessary reports to any such sgency. and -

= -to account for afl taxes which ey -be dug on such royelty pas. As a part of Lessors notice to:
Lessee of the exercise of their right 10 take thelr share of royelty-gas in kind or ta have the same
delivered to a designated purchaser. Lessor shall advise Lessee of any proposed sale of rovaby

gas, including the price and all other ternms of such preposed sale. and within thiry (303 days.of

the piving of such wrilten notice. Lessce, or its nomydnee. may elect. 10 purchase such rovalty pas

for the same price and on the sant= renns asoffened by such third pary purchasen.,

4. T on or befare the [rst-apniversary date hereof, operations foi the drilling of 4 wél! For oil or pas:
‘or other subslances povered hereby hawve not een vommenced on the leased premises or Iand pocled
therewith, or il there them is no prodection in paying quantities from the lcased premises or fand pooled
therewith. this lease shall terminate as to” both partics. unless Lessee on or before that date pays 1o Lessor e
or 10 Lessar's credit in the West Toxns National Bank at P.(r. Box 2077, Pecos; Trxas 79772 or s~ Exhibit No.
_successors. wirich shall be 1essor's depository agent for receiving pavments regardless of changes in the
ownership of safd laznd, the sum ol Nine Thousend Fight Hundred Twenty Doliars (S9,820.00) as
rental covering the-privitege ol deferring the commeencemen/ of operations Eor the drilling of"a welt [or a 36
period of twelve {12) months from said anniversary date. in like manner and upan fke paymems. the PR ——
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commencement of operations For the. drilfing of & well may be Further deferred for one er more twelve-
month periods duripg the primary erm of this lease. All payments may be made by check or draft mailed
or deliverad on or before the renwal payment date. Il the depository bank should ligoidae or be succeeded
by another bank..or for any reasen il or refuse 1o accept renial payment hercunder, Lessee shall nat be
held in default for failure 1o make such payment unless l.essor has delivered to Lesses: a proper recordable
instrument naming another bank ax Jcpository agent to reccive paymrents and Lessee has failed 1o make
such payment within gixty (60) days zafier receipt ol such nolice. It is agreed that the cash bones -
consideration first recited above vovers pot only the right 10 defer drifling during the First year of this
tease, but also ull subsequent deferrels af drilling as zforesaid. along with zll other rights of Lessce
hereunder. 1f on or before any rental- payment date Lessee in good Mith makes: an erroncous rentual
payment by peying the wrong person, the wrong depasitery, or the wrong anount, Lesses shall be
unconditionally obligated to make proper rental payment for the period involved and this lease shall
continne in effect as though such renial payment had been properly made. provided that proper rentael
payment shall be made within thirty {30} days afier receipt by Lesses of written notice of the error From
Lessor. accompanied by any documents gnd other evidence necessary lo enzble Lessee 1o maka proper

paymenL.

5 CIE at the expiration of the primary term. oil br gas is rol being produced from: said land. but
Lessee i5 then engaped in drilling or reworking operations thereon, this legse shall remain in fonce 5o long,
as aperations are prosecuted: with N0 cessaron of moe than sixty (60} consecutive days, and if they N
result in the production of oil or gas, so long thereafier os oil. gas or other hydrocarbons in commercial
quantities. are produced fromr .said Tand. {n the event a well or wells producing oil, pas or liquid
hydrocarbons in paying quantities should be drilled and tompleted subsequem to the date of this lease on
adjacein land or lands, and be draining the leased premises, Lessee agrees w drill the offs=t wells'on racts.
then covered hereby that a then reasanably prudent operator would deill i faced with the same or similar
circumstances..

6. N prior ro discovery ol 0il. gas or other hydrocarbons of said land, Lessee should drill a dry hole
or dry holes thereon, of if afler discovery of oil. pas or other hydrocarbrons on ssid land, the produciion
thereof should cease from any cause, this lease shall not emminate if Lessee commences. addiional
drilling or reworking operations within ninely (90} days therealier, and diligently prosecies the same
until commercial production is oblained or restored from said fand or, if it be within the primary term.
commences or resumes payment or tender of rents on or before the remtal paymem paying daie next
ensuing after the expiration of minely (90} days fram dote of completion of the-dry hole or cessation of
productions

7. If this Tease covers-w lesser interest in -oil, pa¢ and other hydrocasrbons than the entire gnd
undivided feo simple esate therein, then the remis .and royalties 10 be paid shall be reduced
proportionately. and the renis and rayaltizs*shall he paid only in the proportion which the inlerest therein
.covered by this Jease bears to the whole-and undivided interest amd estate therein.

8. When requested by Lessor.Lessae shall bury, pipelings below erdinary plow depth,
0. No well sha!! he drilled nearer than two hondred fect (200 f0 4 house or barn on £aid premises
without the writtent consent of the surface owner,

0. Within one hundred twenty {120 days afier this lease has terminated as to any portion of the.
land covered hereby, Lessee shall remave all machinery, equipmem and fixtures pfaced on said premiscs,
including pipelines and flow lines placed on the premises Lthat are not buried below ordinary plow deptiy
as to which this lease has terminated. -

11. Lessee shall pay to Lessor at their address' in Verheles, Reeves County, Téexas all actual
damiages 1o the land, improvements thereon, and other property sitnated thereon, thai may be proximatety
cansed by operations for or by Lessee hereunder,,

4z. If the estate of any pary hereto is assitned and the privilege of assigning in whoie or in pan is
expressly allowed. the covenants hereol shall extend 1o their heirs, execnzors. administrators: suceessnrs
or assigns, but no change in the ownership of the land or 4ssignment of rentaks or myalties shali be
binding on the Lessee wiil thirty {30} days after the L.essee has been lurnished with a wrinter wansier or
assignment or a recorded copy thereot: and i is hereby agreed that in the event this lease shall be assigried
as 10 a part or as to parts of the above described tands and the assigns or assignees of such part or parts
shall fail to make or defavlt in the payment of the proportionatc part of the remts duc from him or them.
such default shall not operate to-defcat or afTect this lease insofar as it covers a pan or parts of said lands
upon which the Lessee or any assignee thereof shall make due payment of such rental..

T —
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A3, 1t is apeeed that this [esse shall never beé terminated, Forleited or canceled for failure to perform, in

whote or in part, any of it implied covenants, cenditions or stipulations, until it shall have been fist

_ finally judicially determined that such failore exists, and. after such Final judicial determination, Lessee is
given a reasonabie time therefrom to comply with any sach covenant, condition or stipulation.

4. Lessor hereby ag:neés' that Lessee, at its option, may discharge any tax mortgage or other Ken upon
said tand; and in the ovent Lessee does so, Lessae shall be subrogated to such fien with the riglt to:
enforce the sane and apply rentals and royalties aceraing under the same towards satisfving the. seme,.

15, Lessee may. st any time, €xecute and deliver to Lessor, or place of record, a relcase ot releases
tovering any portion or portions of the above described premises, and thereby surrender this lease as ta
such portion or portions and be relieved - of all obligations vs to the acreage surrendered, and thereafler,
the rentals payable hereunder shall be reduced in the proportion that the acreape covered hereby is
reduced by said melease or relenses.

15, All express and implied covenants of this lease shall be subject to all Federal and state laws.

executive orders, rules and regulations, and this lease shall not be ferminated; in whole or In part, nor

"= Lessee held liable for damages for failure to camply therewith, if compliance is prevented hy, or if such
.- failure is the resuit of, any such law, order, rule or regulation. .

T By the acceptance hereof, it i€ agreed that in camying on any bperations hereunder Lessee shall
- prevent the contamination of any and all waters of Lessar in surface 1anks or storage tanks and any and all
sutface and subsurface water bearing stratz. Likewise, Lessiee shall prevent contamination of the surface
of the above described land from sall water ar aiher comaminating substance fowing Over or seeping
ontn the same_ Lessee shall also fence out all drilling, slush or other pits which it may create or cavse to
be created orl such land so that the Tuids thercin or damaping substances thereol shall al all times be:
wholly unavailable to livestocl thal json or is being prazed wpon the land above described.

48. Anything herein to the Contrary of apparently io,the wontrary noiwithstamding, lessed. s

- suceessors amd assigns. shall have no right 1o use water which is an or under the above described land,
except it may itself drill a water well and then use' the watcer from that well in its conduct of the drilling: .

operations that actually are conducted on fand ¢overcd by this [ease. Lessee shall have no right to the use.

of water from the lands covered hereby for water flooding, secnndary recavery operalions or .camp

operations,

19. Lesses -aprees. 10 the #xtent practical. to wutilize existing roadways over and across the ahove
described lands, All roads constructed by lessee fiereunder shall be caliched, and shall at ali times be
maintained as private, but all-weather roads, and Lessor shali be compensated far any new road
construction.

20; Lessor hereby covenamts that the abeve described premises are fiee-#nd clcar of any encumbrance;
done or suffered by them, and, to that extent only, warrani to dcfend the Hile to said premises unio the,
Iessee, its successors and assigns forever, agamst 1he lawfif claims and demands of all persans claiming,
under them.

21, IF, at any time, or from time 10.4ime, either befare or after the expiration of the primary-lerm of this
lease, there is any gas well on the leased premises which is eapabie of producing in paying quantitiea, bot
which #s shut in before or after production therefrom, such well shall be considered under all provisions of™-
this lease 1@ be a well producing in paying quantitics, and this Jease shall remain in force in ke manner as
though gas therefram was actually being sold or used. b such evenl. Lessee covenants and agrees o pay
Lessor, as reyaity. the sum of Forty-sinc Thousasd One IEvndred Dollars (349,100.00) per annum far
the period commencing on the daite sach well is acrually shut in, unless this lease {s being oaintained in
force and effest by some other provision hereof. in which evenl, such period shall commence an the date
this lease cemses to be maintained in: full force ard efTect by some other provision hereof. Payment or
tencder shall be made to Lessor, or depasited to the credit of Lessor, at the 'West Texns Natfonal Bank,
Pecos, Texas. The [irst payment shall be due and payable on or before pimety (90) tays (rom the date s
lease ceases (0 be maintained in force by some othen prowision hereol. Unless pas from such well is
produced and sold oc used prior thercto. except [emporary salcs. or used for [crse operations, subsequent
payments shall be due annually thereafter on the anniversary date of the peried for ahich such prior
payment was made. No additional payment shall be requiree il there is more than one shut-in gas weil on
the lepsed premises. The term “gas wefl" shall include wells capable of producing natursl gas, condensate,
ov mny paseons substance, and weBs classified as gas wells by any povernment authority having
jurisdiction. Aaything herein contained to the contrary notwdthstanding, this lease may rot be maintained
in force by the payment of shut-in gas royalties for & period i exeess of 1hree (3) cumul.—mv: years
beyond the expiration of the primary tenn hereof..
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22 Lessee shall have the free use of oil and gas produced under the texms of this leas# for drilling
operations hereunder anly, and the royalty shall be computed afier deducting any so used..

23, Lessee shall not be lizble for any delays in its perfonmance of any covenant or condition
hereunder, expressed or impiied. or for total or partial nonperfenmnance thereof, dae to force majeure. The
term "force majeure”; as used herein, shalt mean any circurnstance or any conditior beyond the control of
Lessee, including, but not fimited ta, acts of God and scrions of the elements; acts of the public ememy:
strikes; Jockouwts., accidents, Jaws, acts. rules, tegulation and orders of federal, swate or municipal
povernments, or officers or agents thereof, failore of transportation; or the &xhaustion, unavailability, or
delays in delivery, of any product, labor, service, or material. If Lessce iS required lo delay the
commencement of-drilling cperations, cease drilling or reworking or producing operations on the leased
premises by force majeure, then until such time as such force majeure is terminaled, and for a period al
ninety {90} days after such termination, each and every provision of this lease that might operle w0
terminate ft shall be suspended and this fease shall continue in full {orce and effect during such
suspension pericd. 15 any period of suspension occurs during the primary term, the termn thareaf shall be
added ¢ such term..

24. At the expiration of the primary term hereof, Iessee aprees to tommence a continuous drilling
program on the leased premises-and thereafter continue such continucus drilling programes until gl
prordtion units prescribed (required) by the Railroad Commission of Texas, or agency having jurisdiction...
have been drilled, allowing 101 more than one hundred cighty (130} days to elepse between the
completicn of one well and the commencement of another weli. Should Lessee fail 10 commence such
continuous drilling program or defauils in the performance theveof, then, in any event, this lease shall
terminate as to all lands covered hereby. save and except for rights down o onc hundred feel (100°)
below the base of the producing formation from which commercial production is then being cbwined
sitbated on eaclr proration enit. The lerm “proration unit”, as used herein, means any acreaye designated
ac a drilling unit or produciion unil in accordance with the Rules of the Railroad Commission of Texas..
The term “discovery date™, as used herein, means the jater of (1) the date hat well logs have been run
over the formation in which -a discovery in commercial quantities is claimed, {2) the date that the
formation is drill stem tested, of {3) the date that the [onmation is production tesied throngh perforations.

" in the casing..

25. In conductifig operations on the Collicr Ranch of witich the leased premises is a part, in addition
10 the other covenants wmd agreements herein contained. Lessee agrees that it will:

a) Kecp all creeks and gailly crossings traversed by Lessce bothi praded and passablel:

by Place single lane catilepuhrds: sel n concrote. al all fence crossings. and in doing so, se1 a
eattleguard box set or concrete hiving a depth of at Jeast three fect (37) bencath the sarface. and
construct adequate H-frames with:dead men on each side of the propased caitleguard site belore
cutting the fence 1o install the cattleguard: and thereafter keep such cattleguards cleaned put a1 all
times to prevent passage ol livesiock thereover. With respeet to ail cattleguards used by Lessec,
Lessee shall instzll a swinping arm approximately three fect (3') above the surface which can be
locked or otherwise secured:

cr In all wark, construction and mainwnance activities on the Collier Ranch. preven( siail
washing and erosion and prempily repmr such ps may occurs,

dy Permit no firearnta tit the Collier Ranch: permit na discharping, of fitearms; and permit ng
hunting thereon by Lessee or any of its fnvilees:

el Promptly pick up and remox all trash introduced Snto the Collier Ranch by Lesses: or ils
inviieass. -

- fy Assoon as Feasible: remiove all plastic pit liners: filt and fevel all drilling mud and water pits
used in drilling operations; double-diich all baried pipelings so as to replace tha origtaal tapsail at
the surface; restore lo the maximum exient praciicable to original condition all dril} sites and
pipeline rights-of-way, and re-seed the same with gativeg type grasses, 10 be selected and sown i
sowing scason as desipnated by Lessor

£) In faying pipelines. make no cats in the grass 1ol on the Collier Ranch, except a5 necessary
to enable pipeline laying machinery 1 operate; and with respect 1o such pipelines, pramptly fill
and restore all sinkholes as may develop;

* CW S 8 8§19 9 «
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h)" Permit mo consumption ofakeoholic beverages on the Collier Rauch by Lesscs o its invilees:
i} Forthwith, close and secure all gates opened by Lessee or its invitees;

J} Maintain metalirash containers.at all work sites while such work s in progress;

k) Permit no dumping bF tmash or tluids of any sort except at such disposal sites, iF any; a3 IMay
have been designated by Lessar as such:

1Y Maintain snd enforee 2 speed limit far all vehicles on the Collier Ranch lof vehicles of
Lessee and s invitees of mot o exceed twenty-live miles per hour (25 mph).. or such lesser
.. speed ax pecessary to prevent the rafsing of excess dust;

m) While a road i being used Y9 conduct drilling operations. reworking operations and pipelineg
laying pperations. keep the partion of the road so used adequately watered dgwn to prevent, the .
raising of dust;

n} Ifrequested by Lessor, equoip cattleguards at public roads with gates that can be locked:

0} Leove cased and i good condition for use by Lessor such water wells ms Lassee mray be
authorized to drill on the Collier Ranch;

p) Use na part of the Collier Ranch to store machinery, equipment pipe or ather property while
it is nor being used; and vse no part of the Collier Ranch io house employees or other persennel,,
exeept temporarily at well sites whilc welizare being drilled or compicted on such well site:

q} Use nc chemicals of apply ne-manufactured chemical substances on roads, dall sites, and

rights-of-way;, ' . o

1} Cansuit with the Collicy Ranch Manager, Charles Stanford, a¢ his fesidefice ldeated on the
ranch. telephone pumber (915) 447-9629. regarding the location and construction of roadways,
pipelites, power lines, telephons lines, and .other improvements: [o be focuted on the Collicr
Ranch, tv the end that the parties .might amive at an orderly plan for locating such and
constreciing such in a manmer that is- practicable For purposes of the operation of the Collier
Ranch and whieh is practicable forthe purposes of Lossees,

26. For damages For 3-D seismit nperntions. Lessor shall be paid Seven Dollars and 50 Cents (57.50)
per acre of land contained in said lands that may be trversed by such 3-D seismic survey. .

#7. This Qil and Gas Lease may e executed in counlerparts, with multiple sigramre pages attached ..
for recording purposes and is binding upon the undersigned, their heirs, swecessors and assigns., Kach
signatore pege may be detached and anached 1o the body of one instrument. . :

28. Motwithstanding any implicatibn herein or any judicial opinions io the contrary. it is nof the intent
of Lessoe nor Lessee Lo communitize or voluntarily pool any interest covered hereby: but to include the
tands covered hereby in one lvase 1o facilitate the prudent exploration, development, produoction, and
operations of the lands covered hereby. Therefom Tor the purposc ol royalty paymenis anly, each tract of
land. whether or nol deseribed separately herzin ander which Lessor owns less therr all of the royalty.
shali be deemed a separte lease.. Royaltics. atiributable from production from any tract will be paid to the
royalty ownees under each such producing tract vmless Leszee has the rights hereunder and approprintely
exercises its right to pool tracts with different royally ownership, «obtaining, 1F legally pequired, the
appropriate ratifications from any non-participating royalty owners in the tracts to be pooled.

29. This lepse is a fop lemse. and covers the reversionary interest of Lessor ins the Jands covercd
hereby. and i= made and emered into subject (o that certain O] and Gas Lease belween Coilier
Enterprises, Ine., Lessor, and JAJ Dil & Gas Properlies, Inc.. #5 Liessee, dated Seprember 28, 2005,
recorded in counterparts in Volume 714, Page 144, Voluma 714, Page 168 and Valume 714. Page 176 of
the Official Public ‘Records of Reeves County: Texas. hereiaalter referred lo as the “Existing Lease™:
This lzase shall enly vest to create ® possessory estate in the oil gas and other minerzls-coverad herein
upon termination of the Existing Lease, in whole orin parl. Lesscor represents and wanmmants that it has not
entered into, and agrees that frorr and afier the date hergof it will net enter into. any repewal or extension
of, or amendment to. the Existing lLease. whiclh would serve to conlinee the Existing Lease in effect
bevond the time al which it would atherwisa expire. This lease shall not interfere with the dghts of any
party under the Existing Lease.. {.essce shall have mo rights of emne or possessian for the purpose of
exercising itd rights hereunder until the expiration of the Existing Lease, At sueh time as 1he Exisling
Lease terminates, in whole or in pet (such date borein fhe "Effective Date™), this Jerse shall become
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cffective as to the lands no longer subject to the Exisiing Lease and Lessec shall pay to lessor. 21 the
address provided Tor hevein, of the sum ol one hundred Gty and no/i 80 dollars ($150.00) per net mineral
acre that becomes subject to this lease. The rights of Lessee pravided for herein to vest this lease as valid
and subsisting, unless sooner exercised, shall terminate on Seplember 28, 2015, Lessee may exercise iis
righis to vest this [ease as to.any par of the lands covered hereby that are no longer subject Lo the Existing

Lease.

30. Lessee s hereby gived the optien to extend the primary lerm of this [case, as o all or any portion
of the [ands covered hereby, for an additional two (2) years from the expiration of the ordginat primary
term hereof. This oplion may be exercised by Lessee at any time during the original primacy term by
paying the sum of Two Hundred and No/100's Dollars {($200.00) per scre ta Lessor or 10 the credit of
Lessor in any depository named in this lease, {(which deposilory and its successors are Lessor’s agents and
shall continue as the depository repardless of changes in ownership of mid land). Payment to exercise the
option to extend the priotary term of this lease shall be based upon the number of acres then covered by
this lease which are not at sueh time being mointened by any other provision hereaf, only insofar a5 Lo
the Jands upon which Lesses excercises this eption.. Such pavment may be mude by the check or dmfi of
Lessee mailed or delivered 10 Lessor or to said depository ol any time during the original primary term
hemeof, M such depository (or any successor thereso) shonld fail, liquidate or be succeeded by another
entity,. or For any reason fail or refuse 1o aceept payment. Lessee shall not be held i defiault For failure to
make such payment until thirty (30) days alter Lessor’s delivery to Lessee of a proper recordable
instrument naming another bank as agent to receive such payment. If. at the 1ime such payment is made,
various parties are entitled to specific ‘wmoeunts. according to Lessee’s recerds, this paymenrt may be
divided between said parties and paid in the same proportion. Should this option be exercised as herein
provided. it shall be censidered for afl purposes as though s lease originally provided lfor a primary
term of five (5) years.. In the event this Jease is being maintained by any other provision hereol ai or afier
the expiration of the original primary term but wititin five (5) years from the dste hereof, Lesses shall
have a period ofl sixty (60} days from ihe cale this lease ceases to be so maintained withim which ta
exercise this.option to extend the prirmary werm. B

IN WITNESS WHEREOL we have hercunto.set aur hands the day-and year {irst above writted,

LESSOR:

COLLIER ENTERPRISES, INC. :

Dfue C. Swanford, ndividua]iy and
of Collier Enierprises, Inc.

1loward Collier, K1, Individuatly and as'Vice= _
President of Collier Enterprises. Inc. i

Catbryn Godlrey. lndividxlnliy?}gﬂ; éeicrafry ] .
of Collier Enterprises, Inc.

TR, = s
Charles Stanford, Individu ; ] S

LESSEE:

Delaware Basin Resources LLC

TR

Benjamin A, Strickling, i, Manager

T —
* CW S o R 28 1 o«



R Ao ey Lt _ .
k R i et %

i C UBOK®E3C e 231

effective as to 1e fznds no lmmpger suhject o the Existing Ecase and Lessee shall pay to lessor,, at the
address provided for herein, of the sum of one hundred fifty and nofi00 dollars ($150.00} per net mineral
acre that beeomes subject 1o this Jeage. The rights ol Lesseeprovided for heren to vest this fease as valid
and subsisting, unfess sooner exercised. shall wrminate on September 28, 2015, lLessee may exercise its
rights tovest this lease as to.amy part af the lands covered hereby that arg no fonger subfect to the Existing
Lease. g .

30, Lesses is hereby piven the option {0 extend the primary term of this lease. as teail or any portion
of the fands covered hereby, for an additional two {2) years from the expiration of the original primary
term hereof. This option may be cxercised by Lessee at any Lime during the originad primary term by s
paying the sum of Twea Hundred and: Ne/T00°s DoHars ($200.00) per @cre-1o Lessoror 1o the credit of
Lessor in any depository named in this lease, {which depository and its successors are Lessor’s spents and
shalt continue as the depository regardless of changes in ownership of said land). Payment to exercise the
option to ¢xtend the primary term of this lease shall be based upon the number of acres then covered hy
this lease which are ot ar such time being maintained hy any other provision hereof, enty msofar as o |
the lands upon which Lessece exercises thig optian. Such payment may be made by the check or drafi of
Lessee mailed or delivered to Lessor or to said depository @it any time during the ariginal primary term
hereof. If such depasitory (or any seceessor thereto) shoudd Fail, liquidate or be succeeded by another
entity, or for any reason fail or refuse to accept payment, Lessee shatl not be heid in default for failure 0
make such payment uotil thirty (303 dnys afier Lessor’s delivery to Lessee of a preper recordabie
instrument naming another bank as agent 10 receive such payment. I ot the time such payment is made,
various perties arc entitled 1o specific amounts according 1o Lessec’s records, this paymeni may be
divided berween said parties and paid in the same proportian. Should 1his opiion be exercised as herein
provided, it shall be considered for 211 purposes as though this lease origimally provided for a primary
term of five (3) years. In the event thic leace is heinp maintainel by any other provision hereol at or after
the expiration of the original primary term but within five {5) years from the date hereof, Lessee shall
have n period of sixry (50) days from the date this lease ceases io be 3¢ maintained within which to
exercise this option to extend the primary term,

u

1
1IN WEITNESS WHEREOF wis have hercunto =1 our hands tho day and year first above seritren..

LEBSOR: - s

COLLIER ENTERFRISES, INC.

Drue C. Stanford. Individually and as President . .
of Collier Enterprises. Inc. ) . . i

Howard Collier, IT1, Individually and as Vice-
‘President of Collier Enterprises. Inc,

Cathryn Godlvey, Individually and o5 Secretary

of Collier Enterprises, Ing. B

Charles Stanford, Individually

LESSEE: ' :

- H

Delaware Basin Resasnrces LLC'

Benjamin A. Strickling, I, Manager ST .
_ ’ )

| T —
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ellective 25 to the Juuds no longer suhject 1o the ixisting Lease and Lessew shall pay (o lessos, at the
address provided for herein, of the sum of one Jundred ity and na/1 00 dollurs ($150.00) per net mincral
acre that becomes subject 1o this lepse. The rights of Lessee provided [or herein 1o vost this leaser ag walul
and subsisting, unless sooner oxereised. shall terminate on Septomber 28, 2085, Lessce may exercise ibc
rights wo vest this lease.as to aizy par of the lands covered herchy thac am ne {ongee subjoct o the Existing
Lenze. 2

30. Lessee is hereby given U6 option to extend 1he primary emi af this fease, as 10 #l] or any portior
of the lvads covered hercby, Tor an additfonzl two {2) years 1tom the expriration ol the urigisal primary
term hereol. “Fhis oplion may be-vxencised by Tamsee al any tine: during the vriging! pejmary term by
puying the sum of Two Fundred and No/00°s Daltars {$200.00) per acre ta Lessor or 1o the credit o
lessor in any deposilony named in this lease, {which deposilory amd iis suecessors are Lessor’s-agents and
shall continue a5 the depository regardicss of changes in ewnership of said land). Payment ta exercise the
plion to ewend the primary 1enn ol this lease shall be based upon the number of acnes then zovered by
this Jease which are not au such tme being mabmaioed by any other provision hereol, only iosolur as 1o
the lsnds upon whiclh Lessee exercises this option. Such paynmicnt may be made by the check or dralt of
Lessee mailed or delivered 1o Lessor or to said depository al sny litne during the original pimary ey
hereof. IF such depository (ar siny successor lhereto) should fail, liguidane or be suceeeded by another
entily, or ur eny reason il or refbse o aceept payment, Lessee shall not be beld in default for uilure (o
muke such puymenl vntil thinty (30} duys wflvr !essor's dolivery to J.essec of o proper weeordable
instrument nmning another bank &5 agent to reecive soech puyment. 16 w1 the timay such payment is made,
various partios are enlitied (o specilic amounts aceording 1o beseee™ meords, this paymcent tay be
divided botween said parties and peid i the seme proporion, Should diis oprion be exensised as herein
proyided, it shall be considered lor all purpascs as though 1his lease oripmaliy provided for 2 primary.
tertn of Tive {53 years. In the evient this lease is Being naintainet! by any uther prsvision henedd an or aller
the cxpisation of the original primory e bot within live (5 yews from (the daie hereal? Lessee shall
have u period of sixly {68) duys. from the date thix icsse ceases o bE s mnintained within which to
exertise this option {o extend the primary fenm.

IN WITNESS WHEREOF we have hercuniosc gur bands the day u,mj':_rcnr Firsl above written,

CLESSOR

OLLIER ENTERPRISES, INC:,

Trae C- Stanfonl, Individually and o8 Président -
of Gollicr Eolerprises, Inc,

Vioward Coflicr, HI, Individually and as Vice.
President el Gollier Enterprises, o

Charles Stunford, ladividys

LESSEE:

T
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-THE STATE OF TEXAS, § 4
COUNTY OF - §
“This instroment ‘was -acknowledged hefore me. on the ?1 day of %ﬂ 1 . 2010 by

DRUE C. STANFORD, tndividuaily and as President of; COLLIER ENTERPRISES, INC,, 3 Texas cotporation,,
on behalf of said corporation.. J -

My commission expires; ' -

M. STERLING
Notary Public
STATE OF TEXAS
My Comm. Exp. /2012

THE STATE OF TEXAS § 1
COUNTY OF § ! .
This ingtrurrent tvas acknowledged before me on the day of = 2010 by

BOWARD COLLIER, i, Individually ;and as, Vice-Presidert 6f, COLLIER ENTERPRISES, INC., .z Texas .
corporation, on behalf of said corporatiom. L

‘My-commigsion sxpirex H -
= . ] Notary Public in and for the State of Texas
1 LI 4
!
THE STATE OF TEXAS g
COUNTY OF 5,
This instrument was acknowledred before me on the day of 4. 2010 by

CATHAYN GODFREY. Individually and 25 Secretery of, COLLIER ENTERPRISES, INC. a Texas
corporation, on behalf of said corporation.. .

My commission expires:

Notary Public in and for the State of Texas

THE STATE OF TEXAS §
COUNTY OF § ‘ .
“This instrument was acknowledged before me on the 1 ! _ day of " i";l___} ~ 2010 by

SCHARLES STANFORD, Individualiy.

g
s ‘ g ]
FERALAAA e

My commission expires: R i
8 | Metary Public in and Tor the Stﬂrcxzs, :

M. STEALING ’
Notary Puhltiac .

STATE OF TEXAS o

My Comm. Exp. 11/08/20123
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THE STATE OF TEXAS E]
COUNTY OFE . §
This instrument was scknewledged befores me on the day of . 2010 by

DRUE C. STANFORD, Individually and as President of, COLL1ER ENTERPRISES, INC., a Texas corpoation..
on behallef said corporation..

My commission expiress

Morary Public in and far the State of Texax

T —

THE STATE OF TEXAS §

—
COUNTY OF 1 “)ﬂ'uf“ §

‘This instrument was. icknowledged before mie¢ on the _I:Z_.‘_ daty . _g 2010 by
HOWARD COLLIER, 11, Individually ard as Vicg-President of, Q) ISES, INL,, a Toxas
corporation, on behzlf of said corporation. -

y coOmmission expires:
e 7 _Zh}

HAWN MICHAEL EDAMYS,

Otaty Public, Stete of Toxay

My Commiasian Expirga
Decamber 07, 20013

THE STATE OF TEXAS §
. -
COUNTY OF §
‘Thig instrument was acknowledped belore me o the day of 2010 by

CATHRYN GODFREY, Individually and a5 Scorerary of, COLLIER ENTERPRISES, INC. a Texas
corporation. on beha!f of said corparation, .

My comniission exgires:
T Motary Public in and for the State of Texas
TIIE STATE OF TEXAS § .
COUNTY OF §
This instruntent was acknowledged before me.on the . dey oF - 2010 by

CHARLES STANFORD, Individually.

My sommissian expires:

. PP S—

Motary Publiz in and for the Smze of Texas:
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“ITIE STATE OF TEXAS

COUNTY OF -1

This mstrument was ﬂcknnwledged before wse o the ___ ___ doy of __ e THD by

DRUE C. STANFORDL, Individuatly snd as Presidem of, COLLIER ENTE NPRTERE, INTLT Tomm sitporetion,
an behalFof said corporation,,

My Gommission expiress, . O - -
- HNetury Public i and for the Seatir of ‘Féxus

[N .

THE STATEOF TEXAS B
COUNTY OF 3

day of <2010 by
TNCL a Texas

This instroment was acknowledged before o an the
HOWARD COLLIER, 1E, Individually and as Vioe-President of, OOLLIER ENT
corporation, on behall’ ol".s-'dxl corporalien.

My commission expites: < s

N Matury Public in and for the Stite ol Tesas
LA

THE STATE OF TEXAS § -

COUNTY OF 5

This instrorent s acknowledped beleri? D oy the f}Jﬁv day of ___ J}u W L a0 by
CATHRYN CODBFREY, fodividuzlly and. s Sgercnry al, COLIIER ENTERPRISES, INC,. g joxas
cprmaration, oo behal I of said corporatiom

My commission expires:: !

- MNata 0z Toe the Shtte of Toxs

TITE STATE OF TEXAS §
COUNTY OF §

“This imtrument was acknowiedged befocgane gn the | _opday oF s v s <on 2010 bY
CHARLES STANFORI, Individuslly.

My commissipn-expires: ,

Motury Public inand for the Statear ! Teggs

. !
! »CW S W R 2B G *



THESTATE OF TEXAS -3
counTy oF Midigad. 5

This instrumsent wag acknowledged belore i on Lhe ‘?ﬂt thay of _

2o

o, 2010 by

BENJAMIN A. STRICKLING, NI as Mansger of, DELAWARE BASIN RESOURCKS 1160 5 Dolawan:

Limited Liability Company, on behattf of suid company.

My comurission expirgss
MR
g Felg -y

.
SRRSO
5 ¥ ",
Iah
ALY
",

Notary Public fn and tor the State ol Tewsis v

o
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i EXHIBITA"
ATTACHED TO AND MADE PART OF THAT CERTAIN DIL AND GAS LEASE DATED AFRIL 27, 2010;,

BY AMD BETWEEN COLLIER ENTERPRISES, ET AL, AS LESSOR, AND DELAVWARE BASIN
RESQURCES LLC, AS LESSEE, COVERIMNG 9,820.00 ACRES..
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Block 50, Twp. 8. T&P Ry. Co. Survey |
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O1L AND GAS LEASE

NOTICE: PRIOR TO RECORDING THIS INSTRUMENT, A NATURAL PERSON MAY REMOVE OR
STRIKE HIS/HER SOCIAL SECURITY OR DRIVER'S LICENSE NUMBER THEREFROM.

THIS AGREEMENT is made this 1st doy of January, 2014, between Collier Enterprises,
Inc., P.O. Box 9025, Verhalen, Texas 79772, Lessor and COG Operaling LLC, One Concho
Center, 600 W. [Hinois Avenue, Midland, Texas 79701, Lessce.

WITNESSETH:

1. Lessor in consideration of Ten ard No/100 Doliars (810.00) in hand paid, of the
royaltics hierein provided, and of the agreements of Lessee herein contained, hereby exclusively
grunts, leases and fets unto Lessee for the purpose of investigating, exploring, prospecting,
drilling and producing oil and gus, from the following described land in Reeves County, Texas,
to-wit:

SW/4 of Section 178, Abstract 4483, and the W/2 of Section 143,
Abstract 950, afl in Blk. | H&TC Survey, Reeves County, TX

and containing 480 acres, more or fess. No water from any source from said lund shall be
used for any purpose without written consent of Lessor,

2. Subject to the other provisions herein contained, the leasc shali be for a term of
three (3) years from this date (called "primary term") and es long thereafter as oil andlor gas is
produced in paying quantities from said land hereunder.

3. The Royalties to be paid Lessor are:

{a) On ol (including condensate and other fiquid hydrocarbons) sold by Lessee, one-
fourth {1/4™) of the Gross Proceeds received by Lessee or an affiitate of Lessee from the first
sale thereof to a non-offifiated purchaser (*Gross Proceeds™ to mean the total price received from
the first non-affiliated purchaser without deduction of any expenses (production or post-
production) incurred upstream of the point of first sale to a non-affiliated purchoser to get the oil
to the point of sale or in marketoble condition) or one-fourth (1/4"%) of the market value thereof at
the well, whichever is greater; and on il (including condensate and other liquid hydrocarbons)
used ofT the premises, one fourth (1/4™) of the market value at the peint of use of the oil so used.

(b}  On gus sold by Lessee, one-fourth (1/4™) of the Gross Proceeds received by
Lessee of on affiliate of Lessee from the first snle thercof to n non-afBlinted purchaser (“Gross
Procceds™ to mean the total price received from the first non-affiliated purchaser without
deduction of any expenses {production or past-production) incurred upstream of the point of first
sale to o non-affilinted purchaser to get the gas to the point of sale or in marketable eondition} or
one-fourth (1/4™) of the market value thereof at the weli, whichever is greater; and on gas used
off the premises, one fourth (IM"') of the market value at the point of use of the gas so used.

{c)  Notwithstanding the provisions of (b} sbove, Lessor may efect one (1)} time only,
to take in kind its royalty share of gas and gaseous substances prodirced. Once the election is
made, ali of Lessor's gas shal{ be marketed by Lessor, and delivered to Lessor, free of production
eosts, by Lessee at the wellhead.

{d)  Whenever Lessor takes its royalty share of oil or gas in kind, it shall construet or
cause to be constructed, such facilities as may be necessary in connection with such taking in
kind at or nenr Lessee’s facilities, at Lessor's sale cost and expense.

(e} In addition to Lessor's royalty or share of the oil and gas provided above, Lessee
agrees to pay Lessor one-fourth (1/4th) of the total value or money received, whichever is the
greater (free of cost to Lessor), of any eontract, agreement, exchange or other bargnin that Lessee
may enter into that in anywise pertains to any of the oil or gas under the jand, whether produced
or not, end of the total of any other benefit Lessee may receive under any ineident of ownership
of this lease. Such payment to Lessor shall be at the same time Lessee receives the value or
mongy. Such payment or obligation of payment shall not extend the term of this lease or
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diminish nny other obligntion of Lessee under this lease agreement. This paragraph 3{[) is not
applicable to any value or payment received by Lessee for n bona fide sale of any of Lessee’s
interest in this iease to another party or entity,

H At and/or after expiration of the priroary term, if there is a well on said land
capable of producing gas in poying quantities, and if gas is not being sold for a period in excess
of nincty (90) days, and this lease is not then being maintained in force and effect under the other
provisions hereof, this lease shall nutomaticalty terminate unless Lessee shall pay as royalty on
or hefore ninety {90) days from the date production of shut-in, a sum {herein colled "shut-in
royalty"} of Five Dollars (55.00) for cach nere of fand subject fo this {ease on the date of
payment, and upon such payment this lease shali remain in force as to the acreage for which such
payment is made for o period of one (1) year from the date of such pryment; this lease shall
automaticatly terminate at the expiration of each period of ane (1) year for which payment of
shut-in royolty hos been made if the lease is not then being maintained in force and effect under
the other provisions of the lease unless on or before the expiration of such period of one (1) year,
Lessee sholi pay o shut-in royalty computed as hereinnbove provided, and upon each such
payment, this lease sholl remein in force as to the acrenge for which such payment is made for an
additional period of one (1) year; provided, however, thot payment of shut-in royalty shall not
maintain this lense in force ot effect to any extent for a iota} period in excess of two (2)
consecutive years after the date of tlse expiration of the primary term of this lease, and no such
payment shall be treated or considered as advance royalty payment on any gas produced from the
tand,

(g}  Affiinte status shall be determined in accordance with 30 C.F.R. § 206.1 51

()  Lessee shall have a duty to nct as n rensonably prudent operator relative to
limiting shrinkage and other losses of produced oil and gas that reduce the saies and/or use
volumes upon which royalties are payable.

(i} In nddition ta being entitled to lake its royalty oil and/or gas in kind, Lessor shail
be entitied, by written notice to the first non-offiliated purchaser with copy to Lessee, to be paid
direcily by said purchaser, for the royalty share of praduction from the feased premises sold to
said purchaser, to insure payment to Lessor of its royalty share of the gross procceds poid by said
purchaser.

4. This is o paid-up oif and gas teasc for a primary term of three {3) years.

5. (a} If oil or gas is not being produced from said land in paying quentities at
the expiration of the primary term hereof, than this lcase shall ipso facto terminate s to both
parties unless Lessec is engaged in actual drilling of an oil and/or gas weil thereon or reworking
operations thereon, then this lease shoil remain in force es fong as said drilling and reworking
operations are difigently prosecuted, and if the drilling or reworking operations resuft in the
production and sale of oil and/or gas in poying quantities, then so long thereafier as oi] or gas in
paying quantities is produced and sold from said fand, but subject to the termination or partial
termination provisions containcd herein. IE after the expiration of the primary term, production
ond sale of oil and/or gas in paying quantities should cease for any cause, this lease, subject to
the terminalion or partio] terminatiop provisions contained herein, shall remain in force as long
as driliing or reworking operations are commenced within ninety {90} days oiter such causation
and are theresfler pursued with no cessation of ninety (90) consecutive days, and if said
reworking operations resull in the production and sale of oil and/or pas in paying quantities, so
tong thereafier as oil and/or gas in paying quantities is produced und sold from the leased
premises,

(b)  Notwithstanding onything contained hercin to the contrary, if at the end aof
the primary term, oil and/or gas is being produced and sold, or if this snid lease is being
maintained in force and effect under olher provisions hereof, this fease will remain in force and
cffect as to all acreage so long as Lessee commences to drill an oil and/or gas well, and dnlfs
same with due diligence, every six {§) months after the end of tlie primary term, and upon failure
to do so, this lease shall ipse facto terminate a5 to all acrenge except for: (i) acteage in a pooled
unit and (1) acrenge around a producing well in paying quantities in the form of o square or
rectangle tract (to the extent rcasonably practical) containing the minimum area permitted or
prescribed by the applicable rules and regulations of the Railroad Commission of Texns with
reference to the spacing of wells or the size of producing and/or proration units for the well that
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would entitfe said well to the maximum available allowablc, and thereafter ipso facto terminate
as to any refained proration unit and retained pooled unit upon cesstion of production in paying
quantities therefrom (i.e., each such retnined proration unit and retained pooled unit shall
thereafter, sofely for purposes of determining whether this lease is maintained relative to the
acrenge constinuling same, be treated as a separate fease), if same is not heid by a lense saving
provision of this lease (shut-in royalty, operntions/rework and/or force majeure) as separately
applicable to thot retained proration unit or pooled unit. This lease shall also ipso facto terminate
after the expiration of the primary term and/or continuous drilling program, whichever is later,
on a unit-by-unit basis as 10 all depths more than one hundred feet (100') below the deepest
producing formation. Provided, however, that if & shut-in well(s), copable of producing in
paying quantities, is located on the acreage contained herein, and if Lessee has adhered to the
provisions of parograph 3(g) hereof, or if there is a well s to which there hos been  cessation ol
production and/or aperations for less than 90 consccutive days or as lo which force majeure is or
has been opplicable, this leasc shall remain in full force and effect as to the poofed unit or
proration unit around each such well os to a depth of one hundred feet (100" below the
producing/capable of producing/previously producing formation of the well.

6. If o vertical well capobie of producing oil, gas or other hydrocarbon in paying
quantities shall be completed hereafter on land not owned by Lhe Lessor within less than three
hundred thirty (330) feet of a lease boundary, or if o horizontal well capable of producing oil, gas
or other hydrocarbon in paying quantities shall be completed hereafter on land not owned by the
Lessor parallel or substantially parallel to a tease boundary such the majority of its perforations
are within less than three hundred hirty (330) feet of a lease boundary, then within one hundred
eighty (180) days afler such well shall have been completed on such other land (or in case of a
835 or gos condensate well, within one hundred cighty (1B0) days after commencement of first
production of gas therefrom). In such situations Lessec shatl commence operations for, and shall
thereafter diligently prosecute the drilling of an offset well on the leased land off-setting the
adjoining well’s proration unit. Lessec has the option to release the offset promtion unit, as to
the formotion(s) from which the potentially draining well is producing, in lieu of drilling an
offset well. For this paragraph the word completion shall be defined as the date reported to
Railroad Commission of Texas for the First Potential Test, Nothing herein shalf require Lessee
to drift an offset weit where Lessee has on existing well producing oil or gas in paying quantities
on a proration unit on the leased land at the time of completion of a well on an adjoining
proration unit to the leased lond. Nothing herein shall refieve Lessee of its obligation to protect
the fense as would a rensonably prudent operator, the provisions hereof being in addition to, and
not in liew of, said duty as implied in the absence of an express covenant addressing said duty.
This scctien is applicable 1o each separate producing formation,

7. This lease may NOT be assigned in whole, or in part, without writien consent of
Lessor, except to an affiliate or subsidiary business entity of Lessee. ¥ assigned with written
permission, the provisions hereof shall extend to the heirs, successors and assigns, but no change
or division in ownership of the land or royalties, hawever accomplished, shall operate to enlarge
the obligations or diminish Lhe rights of Lessee, Wrilten permission shall not be unreasonably
withheld by Lesser. No snle or assignment by Lessor shalf be binding on Lessee until 30-days
afier Lessee shal! be furnished with a copy of a recorded instrument evidenzing same.

8. Lessee is given the right to pool or combine, the fands covered by this lease as to
oii and gas, or either of them, with any other fand covered by this tease, and/or with any other
adjoining land, lease or leases; provided, pooling authority shall be limited to creating pooled
units for, around and including or te include an initiné well, with the area of each such pooled
unit ta be limited to and conform with the minimum area permitted or prescribed by the
applicablie rules and regulations of the Raifroad Commission of Texas with reference ta the
spacing of wells or the size of producing und/or proration units for the well that would entitle
said well to the maximum available allowable. In the event a pooled unit is formed hercunder
before the unit well is drilled and completed (i.e., for n proposed well), so that the applicable
pooling criterio are not yet known, the unit shall be based on the pooling criteria for that
anticipated fietd of completion that would allow for the largest pooled unit under the criteria set
out sbove; provided that within a reasonable time after completion of the well, the unit shall be
reduced in size if and as ncecssary to cenform to the pooling criteria that exist relative to that
well as it has been originally drilled and completed. Lessee under the provisions hereof may
pool ar combine acreoge covered by this lease or any portion thereof as above provided as to oil
in eny one or more strala and/or as to gas in any one or more sirata. The units formed by pooiing
as to any stratum or stratn need not conform in size or area with the unit or units into which the
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lease is pooled or combined as to any other stratum or strata, and oif units need not conform ns to
area with pas units. The pooling in one or more instances shall not exhaust the rights of the
Lessee hereunder to pool this Jease or portions thereof into other units. Lessee shalt file for
record in the uppropriate records of the county in which the leased premises are situated an
instrument describing and designating the pooled acrcage as a pooled unit; and upon such
recordation the unit shall be effective as to all parties hereto, their heirs, successors, and assipns,
irespective of whether or not the unit is likewise eflcctive as to aj} other owners surface,
mineral, rayaity, or other rights in land included in such unit. Lessee may exercise its pooling
option before or after commencing operations for an oil or gas well on the leased premises, and
the pooled unit may include, but it is not required to include, lond or leases upon which a welf
capable of producing oil or gas in paying quantities has theretofore been completed or upon
which operntions for the drilling of a well for oil or gas have theretofore been commenced. In
the event of operations for drilling on or production of oif or gas from any part of a pooled unit
which includes all or o portion of the land covered by this lease, such operations shall be
considered as operntions for drilling on or production of oil and gas from the pooled tract of this
lease whether or not the well or wells be located on Lhe premises covered by only the pooled area
of this leasc and in such event operations for drilling shail be deemed to have been commenced
on said tract of this iease; and the entire acteage constituting such unit or units, as to oif and 2as,
or either of them, as hierein provided, shall be treated for ali purposes, excepi the payment of
royaities on production from the pooled unit, as if the same were included in this lease. For the
purpose of computing the royalties and other payments to which owners of royalties and
payments of oil or pas well fiow and each of them shall be entitled on flow of oil and gas, or
either ol them, from a pooled unit, there shall be allocated to the land covered by this lcase and
included in said unit (or to each separate tract within the unit if this fease covers separate tracts
within the unit) a pro-ratn portion of the oil and gas or either of them, produced from the pooled
unil. Such ajlocation shall be on an acreage basis, that is to say there shalf be allocaied to the
acreage covered by this lease and included in the pooled unit (or to each separate tract wilhin the
unit if this lease covers sepamte tracts within the unit) that pro-rata portion of the oil aod Bas, or
either of them, flowed from the pooled unit which the number of surface acres covered by this
lease {or in each such separute tract) and included in the pooled unit bears to the total number of
surface acres inchuded in the pooled wnit. Royalties hereunder shall be computed on the portion
of such flow, whether it be oil and gas, or cither of them, so allocated Lo the fand covered by this
lease and included in the unit just as though such production were from such land. The flow of
oil from a well will be considered as production from the lease or oil pooled unit which it is
producing and not as production from a gas pooled unit; and flow of gas from a gas well wili be
considercd as production from the lease or gos pooled unit from which it is preducing and not
from an oil pooted unit. The formation of any unit hereunder shall not have the eflect of
changing the ovmership of any shut-in royalty which may become payable under this lease.
Shut-in gas royalty shali be applicable only to the actual ncreage pooled and not o other aereage
under this fease. After the partial termination provided for in 5(b) above at the end of continuous
development, production of oil ond/or gas from, and/or operations upon, a pouled unit shall
maintain this lease in effect only as to that portion of the leased premises which is included in
that pooled wnit. This lense may be maintained in effect as to the remainder of the leased
premises in accordance with the other provisions of this lease. Where o well is completed in
multiple fietds, such that multiple field and/or statewide rules are applicable to that well, and unit
size is bused upon spacing, density and/or proration rules that may be permitied or preseribed by
8 governmental authority having jurisdiction ta do se, the unit size oliowed hereby shall be the
same as {o all pooled depths, and that unit size shali be determined in accordance with the feld
and/or statewide rules that permit or prescribe the greatest number of acres to he assigned to a
well.

9. Lessor hereby ngrees that Lessee at its option may discharge any tax, mortgage or
other lien bearing upon the minera! Interest of Lessor with the right to enforce same and apply
royalties accruing hereunder toward satisfying same. 1t is agreed that if Lessor owns an interest
in said fand less than the entire fee simpie estate, then the royalties and other payments to be paid
Lessor shall be reduced proportionately.

10.  1f Lessee fails to pay both the pil and gas royalty due hereunder within the period
of time as provided by the Texas Natural Resource Cade, Section 91.042 (as now constituted},
and thereafter if' Lessor notifies Lessee in writing of such Failure to pay royalty, and payment
thereof is not received by Lessor within thirty (30) days after notifying Lessee, then Lessee shall
become Tiabic for prejudgment interest from and after said cure period at the statutory rate
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(Texas Natura] Resource Code §91.403) plus an additional two percent (2%) as well as for
Lessor's attomneys if and fo the extent Lessor is required to retain an attomey to recover royalties
due and owing to it hereunder and is successful in doing so. If Lessee fails to pay the oil and gas
roynlty within sixty (60) days after receipt of Lessor's written notilication by cerlified mail,
return receipt requested, served both upon Lessee's registered agent for service in Texos (if any)
{with the Texas Secretary of State). and also addressed to Lessee and including in the address
"Altn: Vice-President-Land - Potentinl Lense Termination Notice," then this lease shall
terminate, except for the amount of royalty owed Lessor, nnd Lessee's post-iermination Jense
obligations. Lessee’s address shall be the last known address to Lessor. However, if there is a
bona fide dispute or a good faith question of royalty entitlement as to amount, then Lessee and
Lessor shall witltin thirty (30) days after such dispute or question arises arrange a meeting and
ottempt te reach a resolution. If Lessee and Lessor meet within thirty (30) days after such
dispute or question erises, then Lessor shail not have the right to terminate this lease for
nonpayment of royalty,

1. Ifany operation permirted or required hereunder, ar the performance by Lessce of
any covenant, agreement or requirement hereof is delayed or interrupted by any law, order of the
Government of the United States or of any State or other governmenta] body, or act of God or
other circumstance, event or condition (excluding Fnancial) which results in Lessee being
prevented from conducting drilling operations, rewarking operations or producing operations,
then until such time os such iaw, order, or regulation is terminated and for n period of ninety (30)
days after such termination and after such act of God, each and every provision of this lease that
might operate to terminate it shail be suspended. [fany period of suspension occurs during the
primary term, the time theveof shall be ndded to the primary term.

12.  Lessee agrees to indemnify and hold Lessor harmless from all liability, by reason
ofloss, damuoge, expense and obligations resulting from injury to (including the death of) persons
or damages to property, pollution, environment, air space, surface and subsurface, of any kind
arising out of or in connection with Lessee's operations on the lensed premises.

13. Lessor does not warrant title, express, implied, statutory or of seizin to the mincral
rights hereunder except to the extent of any bonus and.or royalties received from that portion of
the lund to which the mineral title shall fall or a proportionate part of said benus and/or royaltics
in the event of failure of title to an undivided interest in said portion. Notwithstanding the fact
that the Lessor has executed this lease on the obove described lands, and the ownership is now,
ot in the future may be in separate tracts or parcels, this lease shelt be treated as an entirety,
except that royaltics as to any producing weil or shut«in gas well shall be payoble to the owner or
owners of the royolly in the respective tracls upon which the producing welt or shut-in gas weli
is located.

4. Lessee agrees, upon Lessor's written request, to furnish written notice of spud
dute, cessation of production, workever, re-entry, temporary abandenmeat or abandonment of
any well and copies of Railroad Commission forms for application to drill, compietion tests and
plugging reports. The Lessor reserves the right to requite Lessee to furnish fogs an all wells
drilled on said land. Lessor agrees to keep such logs fumished to it confidential until released to
the public.

15, At such time as this leasc expires or is terminated, for any reason whalsoever,
Lessce agrees to fiurnish Lessor, within thirty (30) days thereafter, execute » Release of said
lease, in appropriate recordable form. Upan termination of this lease or any part thereof, Lessec
shall within ninety {50) days remove all fcaschold equipment permitted by law or regulation, and
if Lessee fails to do so, said lensehold equipment shalt befong to Lessor, however Lessee shall
continue to be liable for the cost of the removal thereof by Lessor, and the plugging of all wells
driiled or operated by Lessee for seven (7) yeats after termination.

16.  Lessec ngrees during the term and at the end of this fease to remove from the land
all equipment and fixtures not active in the fease operations inciuding all pipelines, buried or on
the surface, and restore the surface in a reasonable manner to its criginal condition.

17 Lessee has the option, but not the obligation, of extending the primary term of this
lease for an additonn! two (2) years from the expirgtion of the primary tcrm by the payment to
Lessor on the expiration of the primary term, a sum equal to the original bonus meney paid plus
$1,800.00 per net mineral acre,

CONFIDENTIAL

COG-012026

EXHIBIT330
Page 5 of 11



Scanned Image

18, This lease is subject to a Surface Use Agrecment of even date herewith.

19.  IF Lessor brings a lawsuit to enforce any of Lessoc's rights hereunder and obtoins
nny judgment apainst Lessee, Lessor shali be entitled to recover nmsonahic attomey's foes,
expert’s fecs and al! reasonable costs of prosecuting the itigation and costs of court from Lesses,

20, This lease may be execuied in several counterparts, no one of which needs to be
executed by all parties thereto. Lessee nprees to provide each Lessor with a copy of fully
executed leases of all the Lessor(s).

This oil and ges lease agreement shali be binding upon and shail inure to the benefit of
the parties herelo, their heirs, execntors, successors and penmitted assigns.

IN WITNESS WHEREOF, this instrument is executed on the date first above written.

LESSOR:

Collier Enterprises, Inc

By: "
Name: - -
Title:

W/ W ENL ey
N e;&hmg T. (o/lreee
Tiat;z: Vicse. Bresidec]

By:
Name:
Title:

[
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18.  This lease is subject to & Surface Use Agreemnent of even date herewith.

19, 1f Lessor brings a lawsuit to enforce any of Lessor's rights hereunder and cbtains
any judgment against Lessee, lessor shall be entitied to recover reasonable attomey’s fees,
experl's fecs and all reasonable costs of prosecuting the litigation and costs of court from Lessee.

20.  This lease may be executed in several counterparts, no one of which needs to be
executed by all parties thereto. Lessee agrees to provide each Lessor with a copy of fuily
executed leases of ali the Lessor(s).

This oil and gas lease agreement shiall be binding upon and shall inure to the benefit of
the parties hereta, their heirs, executors, suceessors and permitted assigns.

IN WITNESS WHEREOF, this instrument is executed on the date first pbove writicn.

LESSOR:

Collier Enterprises, inc

By:
Name!
Title

By:
Name:
Title: . ___

6
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18.  This lease is subject to a Surface Use Apgreement of even date herewith,

19, 1f Lessor brings o lawsuit to enforce any of Lessor's rights hereunder ond obtains
ony judgment ogoinst Lessee, Lessor shall be entitled to recover teasonahble attorney's fees,
expert's fees nnd all reasonable costs of prosecuting the litigation and costs of court from Lessee.

20. This lease may be executed in severnl counterparts, no one of which needs to be
executed by all parlies thereto. Lessee ngrecs to provide each Lessor with a copy of fully
executed [eases of alf the Lessor(s).

This oil and gas fease agreement shali be binding upon and shall inure to the benefit of
the parties hereta, their heirs, executors, successors and permitied assigns.

IN WITNESS WHEREOF, this instrument is executed on the date first above written.

LESSOR:

Collier Enterprises, inc

By:
Name:
Title:
By:
Name:
Title:

By: /id'ﬁvuﬁm Q’ : %JIUW
R e
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ACKNOWLEDGMENT

o
STATE OF l Qﬁ(; 5 §
COUNTY OF gggﬁé &

This instrument was acknow]edgeg before me on the 7 day of Ehﬁ!ﬁ ﬂiﬁ . 2014, by

Mf laes,\ of Collier Enterprises, Inc., a Texes orporation,

on behaif of said corporation.

!Qﬁ‘.‘:‘.':&ﬂi&ﬁﬂ &, Ll

10-27-2014 Nomriju5lic in and for the State of Texas
STATE OF e §
COUNTY OF §
This instrument was acknowledged before me onthe  day of , 2014, by

of Cotlier Enterprises, Inc., o Texas corporation,

on behalf of said corporation.

Notary Public in and for the State of Toxas

STATEOF o §
COUNTY OF e §
This instrument was acknowledged befere me on the day of 2014, by

of Collier Enterprises, Inc., a Texas corporation,

on behalf of said corporation.

Notary Public in and for the State of Texas
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ACKNOWLEDGMENT
STATE OF §
COUNTYOF __ == B
This instrument was acknowledped before meonthe =~ dayof . 2014, by

of Coliier Enterprises, Inc., o Texuas corportion,

an behalf of soid corporation.

Notary Public in and for the State of Texas

STATE OF _ ] X §

COUNTY OF 4 §
. This jnstrument was ocknowiedged before me on thel z‘d day of Qﬂé"lﬂﬁt +2014, by
Hﬂ\m ollier VP of Collier Enterprises, Inc., a Texas %%rpnmﬁon.

on behalf of said corporation.

DEBORAH A. SHERUAN M‘@/KQM g{{jw

Notary Pubfic, Stats of Toras o
X Notary Public in and for tle Stale of Texas
b4 Wy Commission Exp2:25-47 Ay P o
STATEOF §
COUNTYOQF = §
This instrument was acknow ledged before me on the dayof 2014, by

of Collicr Enterprises, inc., a Texas corporation,

on behalf of said corpom'r.iﬁﬁ.

Notary Public in and for the Stote of Texes
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ACKNOWLEDGMENT
STATE OF e §
COUNTYOF =~ §
This instrument was acknowledged before me on the _dayof 2014, by

of Collier Enterprises, Inc., a Texas corporation.

on behalf of said corparation,

Notary Public in and for the State of Texos

STATEOF __ _— §
COUNTYOF__ =~ §

This instrument was acknowledged before mz on the day of . 2014, by
of Collier Enterprises, Inc., a Texas corporation,

on behalf of said corporation.

Notary Pubiic in and for the State of Texas

STATEOF __ Tewas §
COUNTY OF _ yhia-tamserd §
This instrument was acknowledged before me on the 1B day of _femesmey . 2014, by
3 s SoepeTARY __ of Collier Enterprises, Inc., o Texas corporation,

on behalf of said corporation.

LISETTE MERCADO
MY COMMISSION EXPIRES
March 4, 2017

Notary Public in end for Lhe Sfate of Texas

CONFIDENTIAL COG-012032

EXHIBIT336
Page 11 of 11



Tab F:

2010 Balmorhea Lease
to COG Operating for
"o1l, gas, and other
hydrocarbons”



Exhibit No.

ﬂ - »  |copy

i Hhr 003 THSELVR OB Opmadiigx &

Paid-Up

OlL, GAS AND MINERAL LEASE

THIS AGREEMENT made this 2bth day of July 2010, belween BALMORHEA RANCHES. INC., a Texas
corparadion, a8 Lessor {whether one or more), whose address is: B708 Savannab Ave., Lubbock, Texas

79424, and JAJ OIL & GAS PROPFERTIES, INC.. whose address is P.O. Box 302, Midiand, Texas 78702,
as Lessee,

WITNESSETH:

1. Lessor, in consideration of Ten gnd 00100 Doilars {$10.00}, in hand paid, of the royeities herein
providad, and of the agreements of Lessee herein conlained, hereby grants, ieases and lets exclusively unto
Lessea for the purpose of investigating, exploring, prospecting, driiiing and mining for and producing all, gas,
and other hydrocarbons, conducting exploration, geologic end geophysical surveys by seismograph, core
test, gravity and magnelic methods, injscting gas, water and other fluids, and air into subsurface strata,
laying pipe linas, bulding roads, tanks, power stalions, telephone #nes and other structures thereon, to

produce, save, take care of, fraat, iransport and own said products, the following described land in Reeves
County, Taxas, fo-wit ’

* See Exhibit "A™ attached for iegal descriplion

* See Exhibit "B attached for additiona! pravisions

For the purpusee of determining the ameunt of any payment hereunder, the number of acres cavered by this
tease shall be deemed to be 11,356.00 acres, whether actusily more or less.

2. Subjact to the other provisions of this laase shak ba for a term of Thraa {3} years (cailed "primary term’™),
and as long thereafter as oil, gas or ofhar hydrocarbons are preduced from eaid land.

3. As royalty, Lessee covenants and agrees:

(a) To defiver 1¢ the credit of Lessor, free of cost in the pipelines to which lessee may connect
its wells, the equal 1/5th part of all ail and other fiquid hydrocartons produced and saved by
Lesegee from said land, or from time to Ume, at the opfion of Lessor, o pay Lessor the
market price prevaiiing for the fisld where praduced an the date of purchase of such 1/5th
parn of such ail at the wells as of the day it is run 1o the pipe iing or storage tanks, but in no

event jess than the specified porlivn of the price recaived by Lessee for its share of such of
and other liquid hydrecarbans,

{b} To pay Lessor for gas {including casinghesd gas and any other goseous substances)
preduced from said. land and soid or used off said land or in the manufacture of gasoline or
other products therefrom 1/5th of the markel value af the wel of the gas sold or usad,
provided that an gas soid 2t Ine well to 3 third parly which is in no way refaled to or afffialed
with Lessee the royaity shall ba 1/6ih of the amount realized from such saie. If Lsssee
receives additional consideralion for the saie, commilment, or dedication of gas or gas
reserves from said lands such as advance paymenls, payments under take-or-pay clauses
ar gther simiiar arrangements, Lessee, at the option of Le=gor, shall pay jo Lessor, as
rayally, 1/5th cf such considerstion, as and when received and subject io a proportionata
parl of all requiemants for refund that may he imposed upon {essee under such
arangements, Gas aliribulabla to seid iand may ba soid, exchangad, or atherwise dispased -
of for delivery ko or use by a third party which is reiated to or affiffiated with Lessee, its
successors and assigns, only with the prior writlen consent of Lessor, Notwithstanding the
foregoing or any other provieions of this lease to the contrary, Lessar reserves unta itself, it
sUccresors and assigns. at ite sale risk and expense, the continiing right at 2ny time and
from time to iime as long as this iease is in affact to take, or have daiivered (o its purchaser,
its share of royalty gas in kind by giving Lessee sixty {80) days' writlen nolice. if Lessor
exercises this right fa {ake in kind, such ges shall be delivered at a canvenlant point near
the welthead ¢r tha connecting pipefine, at which point such gas shail be metered through 2
meter furnished by Lessar and approved by Lessee, with Lessor ©© bear the costs of any
facities raquired in order for it o take is royalty share of ges in kind hergunder.

If, at the axpiration of the primary tsrm or at any time or times thereafier, there Is eny well on
gaid land capable of producing off ar gas, and all such wells are shut-in for a period of ninety
{90} conseculive days for want of an aveilable market, end during guch Eme there are no
opsrations on said land, then such wells shall be censidered wells producing gas in paying
quanlities fo? all purposes of this lease i, on or before expiration of sugh ninety day penad
{and annuaily thereaftar as hereinafter provided) Lossae shall pay or tender in accordance
with the pravisions of this paragraph, by check or draft ¢f Lessee, as royalty, 2 sum equal to
one doilar ¢31.00) for each ecre of lard then coverad hereby. Lessee shall make like
payments ar tenders at or hefong the and of each snniversary of the expiralion of said ninety
day period i upon such anniversery this fease is being confinued in force splely by reason
of the provisions of thig paragraph. Nolwithstanding tha foregoing, in no event shall Lessee
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have the right 1o exterd this lease by payment of shut-in royalties for a duration in excess of
two consecutive years, Each such peyment ur tender shall e made fo the parties whao at
the time of payment would be entiled o receive the royalties which would be paid under
this laase if the welis were praducing, and may be deposited in the Pay direct to
Lessor at the above addrass Bank at of

Its succassors, which shall continue as the depositories, regardiess of ehanges in the

ownership of shut-in royahy. If at any time that Lessea pays or tenders shubkin royalty, o

or more parties are, ar claim to be, eniitled fo receive same, Lesses may, in fley of any
other method of paymeni herein provided, pay or tender shutin royalty, in the mannsr
above specified, sither jointly o such parfies or seperalely fo each in aceordance with their
respactive owrership's thereof, as Leasee may eleck Any payment hereunder may be made
by check or draft of Lessee depositad in the mall or delivered to the pariy entiled to raceive
payment or fo a depgsitory bank pravided for above on or before tha last date for payment.
Nething hersin shali impair Lessee’s right to release this lease as provided in paragraph 4
hereof, in the eveni of assignment of this lease in whole or in part, lability for payment
hereunder shail rest exclusively on the lhen owners of this lease, seversily as to gcreage
owned by each. {f production Is being soid by Lessse fram another well or wells on the
ieesad premises, na shut-in royalty shall be due uniil the end of the B0 day perod next
following ceasation of such operations or production.

{c} If not paid within sixty {60) days foliowing the month of production in the case of ol or ninety
{90} days foliowing the manth of production in the csss of gas, all royalty payments
prascribed herein shall bear interest at a rale aqual (o the lesser of eighleen percent {18%}
per annum of the highest rate i=wfully chargeabla under appiicable aw for monetary
cbligaitons of thig kind. Motwithstanding the foregoing, Lessor shall have up in one hundrad
twenty {120} days following the month of iniiiai produciion under this femse in which o
cormmence royaity disbursemants hereunder without baing In breach hereof, but shalf
thereafter pay royatties within the time periods set forth Immedistely sbove.

4. IF at the expiration of the primary term, an, gas, or other hydrocarbons are not being produced on said
iand, but Lessea Is then engaged In drilling or reworking operations therean, or shall have compleled a welt
which | either a dry hole or not gepable of producing in paying quantities hereon within 90 days prior to the
end of the primary term, the lease shali remain In force so iong as oporations on said well or for drilling or
rewaorking of eny additional welt are prusecuted with no cassation of mere than B0 consscutive days, and if
" they result in the production of cil, gas or other hydrocarbons, so long thereafter as oil, gas, or other
ydrocarbans is produced from said land. if, giter the axpiration of the primary term of this lease and after
oil, gas, or other hydrosarbans 1s produced fram said tand, the preduction thereof skould ceasae from zny
cause, this leasa shall not tlerminate i Lessee commenees operations for driling or reworking within B0 days
aiter tha cessation of such production, but shal remain in force and effect so long as such operations are
prosecuted with no cessation of more lhan 90 consecutive days, and if they result Ih the peaduction of ol
gas, or other hygrocarbons, so fong thereafter as ol gas, or other mineral is produced from eaid land.
Lessee agrees to dall such olfset well or welis as a reasonahly prudent operator would drilt under the same
or similar circurnsiances or, alternatively, at Lessee’s option, to release the produging interval in all acreage
covered hereby that |s being drained by the applicabie well or wells within ninety {20} days following writlen
request for drifiing or release by Lessor, Lesses may at any lime exscute and defiver fo Lessor or place of
record @ relaaes of releases covering any poriion or portions of the abgve described premises and thereby

surrender this lease as to such porton or porlicns and be rzlievied of an subsequently accruing obligations
a3 lo the acreage surrenderad.

5. Lessee may not assign this lease, in whole or in par, without the wrilten conaent of Lessor, which
consant shall not be unmeasonably withhekl or delayed. The provisions hereof shefl extend fo the heirs,
sucoaseqrs and permilted assigns of the parfies; but ne change or division in cwnership of ths ftand or
royeltims, hawever accomplished, shall operate to enlarge the obligations or diminish the righls of Lesses;
and no change or division in such ownership shall be binding on Lessea unill forty-five (45) days afier
Lessge shall have bzen furnishad by ragistered or cardified U. S, Mall &t Lessee's principel place of
business, with a ceriified copy of recorded Instrument or instrumanls evidencing same. n the avent of an
muthorized assignment herecf in whoie or In part, liabiity for breach of any obiigation hereunder shall rest
exclusively upon the nwner of this lease or of a portion thereof who commits such breach,

6. The breach by Lessee of any obligalion ansing hersunder shalt not work a farfeilurs or termination of this
lsase rnor cause & termination or reversian of the estate created hereby nor be grounds for cancellation
heraof in whole or in part Lessee shall devefop the acreage covered hereby as a reasonably prudent
operator. IF afler expiralion of tha primary term, Lessor considers that cperations ara not at any time being
conducted In compliance with this isase, Lessor shall noiify Lesses in writing of the facts refiad upon as
congttuting a breach harecf, and Lessee, if In defaull, Shal hava ninety days after receipt of such notice in
which to cemmence e compiiance with the obfgations Imposed by virtue of this instrumant before such
breach may constitute a basis for termination of the rights grantad hereunder. No fitigation shall be Initiatad
by Lessor with respect to any breach or default by Lesses hersunder far a perod of at least 80 days 9fter
Lessor has given Lessee written notice fully describing the breach or defauit, nd then only if Lassee fails ta
remady the breach or default, within such psriod. (n the event the matler is liligated and.thers |5 8 fingl
Judicial determination ihat a breach or dafauit has coourred, this lease shall nat be furfeited or canceited in
whole or in part unless Leesee Is given & reasonable time sftar said judicial determination o remedy the
breach or default and Lesses faila to do so0.
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7. Lessor agreas to warrant and defend tille to its intsrest in the premises covered hareby by, thmsugh, and
under Lessor ¢nly. Lessor agrees that Lassee at its option may discharge any tax, morigags or othar fen
upon Lessor's interest in said land either in whote or in part, and in the event Lessee doss so, i shall be
suhregated fo such lien with the right to enforce same and apply royaities acoruing hereunder toward
gatisfying same, It Is further agreed that if this lesse covers a lesser inierest in the ofl, gas, or other
hydrocarbons in all or any part of said land than the entire and undivided {se simple estate {whether
Lessor's interest is herain specified of not}, ar no interest thetein, then the royalies, and other mories
accruing from any part s o which this leass covers less than such full Interest, ghall be paid anly in the
proportion which the interest therein, if any, coverad by this lease, hears to the whole and undivided fee

_simiple estate therein. Should any one or more of the pariies named above as Lessars fan to execute this
ease, it shalt nevenheless be binding upan tha party or parties exacuting the same.

8. Should Lessee be pravented from complying with any express or implied covenani of this laase, fom
conducling @rilling or reworking operations thereon or from producing any ol gas or olher hydracatbons
tharefrom by remson of scarcity of or inabifity to chtain or fo use equipmeni or material, or by operation of
force majeure, or by Federa! or state luw or any order, rule or reguiation of govemmental autharily, or any
other matler nat reasonably within the corirol of Lessee, then while eo prevenied, Lessea's abligation to
comply with such covenant shail be suspended, and lessee shall not be llabje in damages for failure to
comply therewith; and this jeare shai be extended while and 50 long as.Lessee |s prevented by any such

cause from conducting drliing or reworking cperstions on or fram producing il or gas from the leased
premises,

9. In explofing for, daveloping, producing and markeling ofl, gas and other substances covered hareby on
thz iamsed premises, in primary and/or enhanced recovery, Lessee shali have the right of Ingrese and
egress along with fhe righi to conduct such epergtions on fhe jeased premises as may be reasonably
necessary for such purposes, including but not fimited to gecphysical operations, the drilting of wells, and
the construction and use of roads; canals, pipelines, tanks, waler wells, disposal wells, injection wells, pits,
electric and telephane lines, power stations, and other facdities reasonably dasrmed necessary by Lesses (o
discover, produce, store, treat and/or transport production. In axploring, developing, produging or marksting
from tha lkeased premisas, the anciliary rights granted herein shall apply {o the entire leased premises

described In Paragraph { above, nolwilhsianding any partioi refesse or other partial termirabion of this
leass.

IN WITNESS WHEREQGF, this instrument is executed on the date first ebhove wrilten.

LESS0R:

Dusdley K. Ma?gomer? President é {

LESSEE
JAJOIL & BAS PROF:‘ERTIEE, INC.

qj«?hESH Essmsrz President

ACKNOWLEDGMENTS
STATE QF TEXAS n
COUNTY OF L, Afjﬁ,ﬁ’i Y
This instrument was acknowlzdged before me on the 29 / day uf o/ '/I (

2010, by Dudisy K Mantgamery, President of Baimarhea Ranches inc a Texas corporatioh on behalf &t

said corporation. % /&/ g ﬁ/ﬂ) E}fl/

Notary Pulilic Stata of TEXAS

CLAY JONHSIT

< by Comvriselon Expires
’?"\? Saplember 14, 21
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.

STATE QF TEXAS

COUNTY OF MIOLAND

This insirument was acknawiedgad befarz me an tha “Z 6? day of dé

20140, by James H. Essman, President of JAJ Ot & Gas Properties, Ing,, 2 Texas co’r/p’asazﬁon, on behaif of

said corporation. % g
-~ £ ’?/ \/ /F%ﬁ 5)/1;
Motary'Flblic, Stalé of TEXAS
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Attached to and made a part of that certain Oil,
2010, by and between Balmorhea Ranches,

Exhibit "A"

Gas and Mineral Lease dated July 29,
Inc., as Lessor and JAJ Qil & Gas.

Properties, In¢., as Lesses covering 11,356.00 acres, mare or [ess in

Block 1, H&TC Ry. Co. Survey

Section 93;
Section 94:

Section 106;
Section 107;
Section 108:
Section 134;
Section 135:
Section 136:
Section 146;
Section 147:
Section 148:
Section 173:
Section 174:
Section 175;
Section 176:
Seciion 133:
Section 131;
Section 132:
Section 172;
Section 149:

All
All
All
All
All
All
All
NW/4
All
All
All
All
All
All
All
All
All
All
Ef2
Al

Reeves County, Texas

Acres
544.70
544.20
640.00
640.00
644,61
640.00
640,00
160.81
640,00
640.00
643.12
640.00
641.36
640.00
641.59
640.00
311.35
315.14
321.81
516.80

J. B. Gibson Survey, SF 7900, A-2159

Section 49:

Total

All

310.51

11,356.00
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EXHIBIT “g"

Attached to and mada a part of that certain Ol and Gas Leasa dated as of July 29, 2010,
by and between Balmarhes Ranches, Inc., as Lessor end JAJ Ol & Oas Progerties, inc., as Lesses
covaring ‘11,358,00 acres, more ar kess, in Reeves County, Texas

10, Any provislons of this lease to the contrar
hydrocerbons and shall nopt
tiydrecarbon substancas.

y nolwithstanding, ihis lease covers oniy olf, gas, and ather
cavar, or be deemed to cover, any minerais other than of, gas, and ofher

11. Any provisions of this lease to the contrary notwithstanding, in no evant shalf tha royalty interest of
Lessar ever be required to heer or pay uny costs of processing, dehydration, compression, transportation, or
othsr matler necessary to market ail, gas, and other hydrocarbons preduced from said land,

12. Lepsaz shall provide wrillen notice to Lessor In advanca of Lasses's entry upon the leased pramisos o
dri!¥: Lessee sheli provide the folflowing to Lessor promplly upan wrilten request therefor by Lasses: {a)
copies of any proprietary sefemic data of Lesanr with respect o the leaged premiges, (b} coplas of all tile
apinions covering the leased premises, (c) coples of @il filings made by Lassee with ths Rafiread
Commission of Texas pertinent to the drilling, completion, and opareticn of wells on the leasad premises, {d
copies of all daily delling reports, (s} full information as 1o the production and sales from wells on the leased
premises, (f) copias of all gas conlracts and any other agreements pursuent to which Leesoe shall sall, usa,
transfer, or disposa of any hydrocarbon subsiarce or product extraciad therefrom that was produced fram
the leased premisas. Lessor shall additionally have the right io inspect, audit and copy a$ records of Lesses
pertaining 1o the productlon and sale of oil and ges from the Leass Premises and the calculatioh and
payment of Lessor's royaity hereunder. Pending termination or releass of Inis leasa as fo mpplicable
acreage. Lessor shali keep and hold the information in #ems {(a}-(d) confideniial and not disclose the seme

tut'hlhirg parties without the prior wriiten conzent of Lesgee, which consent shall ngt be unreasonably
withneid,

43. Lessea aprees by the acceplance and racording of thio lease, to comply, i the best of ¥s abiiiy, with all
anvironmentad, szfety and health rules, faws and regulations applicabis to its operalions upon the above-
described property, and the Lessee covenants and agress that It wil indemnify, defend, and hold the Lessoer

hermisss frorm any claims or damages resulting from any vigiations by the Lessae of 2ny of the above laws,
requlations or provisions.

14. ¥ Leszes is at the expiration of tha primary term engaged in actuat drilling operations, this tease shali
remain in full force and effact as to all lands coverad hersby for 30 long as auch operafions raniinue la
cgmplation or abandenment and for so iong theresfier as continuous deveiopmant is conducted, being
defined as no more than 180 daye elapeing betwean the campletion ar abandonment of one wall and the
commencament of achual drilling operations of another well; or If at theé expiration of the primary iemn,
Lessee is not conducting actual driliing operations, but Lessee has completed a well on the leased premises
prior o the expiration of the primary term which is cepable of producing oil and/or ges In paying quantities,
thia lease shall remain in {Ull force and effect for so long es actua! drliing operaiions on an additional walf
are comméanced within 180 days foliowing the expiration of the primary termo, and this lease shaif continue in
farce far o long thereafier as confinupus develcpment fa conducted, being daflned =e no more than 180
days elapeing between compiation or abandonment of one wall and the commencement of actual drilling on
the next succeeding well. Should Lessse faif to begin tha confinuous driling program or subssguentiy
default In the performance thereof; then in eiiher evant, this loesa shail tarminate ae {0 all laxls coverad
hareby, save and excep: rights down fo 100 feet below the deepast producing formalion in the proration unit
surmunding aach well then producing or capable of producing in paying quanlifes or upon which operationa
are baing conducted. As used in this paragraph: i} the lerm “commigafon® meana the Reliroad Commission
of tha Stete of Texas or any succeasor agency, i) the term proration uni” means any acreage designated
as @ drlling unit or production unlt in Aceordance with the rules of the commission (or any cthar
governmental mnhority having jurisdiction), provided el in the absenoe of hield rutes for the applicable
acreaga, proration unft shafl be deemed to encompass 4 acres in the form of a square for an ofl wall, 160
seres in the form of a aquare for a horizontal oil well, and 320 acres in the form of & aquare for a gas weil:
iif) the terms ‘commenced® and "commencement” mean the date when a weli is spudded, and v} the tams
*complated” and "complation” mean the dale the initial potentia! test report is filed wilh the commission, if
productive well, or the date the piugging report is Mad with the commisston, if a dry hola. if the commission
shafl at any time modify any applicabie fleid rules to prescriba or pemit @ lessar amourt of acreage o ba
included within a proration unit than originelly allocated 10 any well hereunder, this lease shall automaticaily
terminate as to the excess acreage formerly allocated to the applicabls proration unit, uniese within 80 days
following edoption of such medification, Lessse shali commence actual driifing operaifons on such excess
iand and thereafter pursue such operations with diigance and dispatch untll production in paying quantities
It ectablished therefrom. Notwithstanding the partial termination of this iease, Lesses shall continue to have
the rights of Ingrass and egrasa acrass all af the lpased premises to and from lands that remain subject to
this lsage, for tha purposes described in peragraph 1 hersof, together with easemants and righls of way for
ronds, pipelines, Nowlines and other faclifies on or across all of the jeased premises for the exptoratioq.
development, production, gatherng or iransportation of oll, gas and other products from ihe lands siil
subject to thig laase, subject in slt respecls to the Surface Use Agreemsnt. The gole liability or penalty for
the failurs of Lessee ta drilt any well or wells required or permitted by the foregoing continuaus developmartt
provisions of this lease shall be the tarmination gt parlial termiation of Lessee's rights under the lease as
provided above.
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15. Lessee is hereby given the option 1o extend the primary tarm of this teasa, as to all or any portion of the
tands covared harsby, for an additional bwo {2} years from the expiratlon of the original pimary term hereaf,
This aption may ba exercised by Lessse al any fime dwing the ariginal primary term by paying the sum of
Two Hundred Fifiy and Mof100's Dollare ($25(.00} par acre ta Lessor ar to tha credit of Lessor in any
denository named in this leasa, {which depository and its successors are Lessor's agents and shall continue
as the dapository regardless of changes in ownerghip of said iand). Payment fo @xercise the option lo
axtend the primary termn of this {ease shall be based upon the number of acres then coverad by this ieass
Awhich are not a¢ such time being maintained by any ofher provision hereof, only insofar as 1o the lands upon
which Lessee exerclses this oplion. Such payment may be made by the chack or draft of Lessae maied or
dajivered fc Lessor or to sakd depository al any time during the origina! primary term hereof. if such
deposftory (or any successor thereto} shouid fail, Wquidate or be succeedad by enother entity, or for any
reasan fall o7 refuse {o sccept payment, Lasses shall nut be haid in default for failure to make guch payment
until thiriy (30) days afier Lessor's defivery io Lessee of a proper recordable instrument namiing another
bank as agani to raceive such payment. |f, at the fima such payment is made, various partias are enfitled ta
speciflc amounts accarding te Lessee’s records, this payment may be divided between said partias and paid
in the same proportion, Should ihis option be exercised as herein provided, it shall be considered for all
purposes as Lhough this lease eriginally provided for 8 primary ferm of five {5) yeers. in the event this jease
is-baing maintained by any other provision hereof at or after the expiration of the original primary tanm but
wilhin five (5} years fram tha dale hereof, Lesses shall have a period of sixty (60) days from {he date this
\ease ceases to be o maintained within which to exercisa this oplion to extend the primary tarm.
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Produced Water Lease
Agreement (PWLA)
—Collier



PRODUCED WATER LEASE AGREEMENT

This Produced Water Lease Agreement (the “Lease” or “Agreement™), is made effective as of
February If,.i()l() (the “Effective Date™), by and between COLLIER ENTERPRISES, INC., a Texas
corporation whose address is set forth below (“Surface Owner™), and CACTUS WATER SERVICES,
LLC, a Texas Limited Liability Company, whose address is set forth below (“Cactus™).  Surface Owner
and Cactus are sometimes referred to as a “Party” and collectively the “Parties”.

RECITATIONS
Surface Owner is the owner of the surface of the Suhject Property (as defined below).

Subject to existing oil, gas and mineral leases on the Subject Property, Surface Owner desires to
lease exclusively to Cactus, and Cactus desires to lease from Surface Owner, the rights to all water
contained in, and produced from, formations that are considered oil and gas objectives in the Permian
Basin underlying the Subject Property as well as certain rights related thereto for purpose of Cactus
capturing, owning, storing, treating, fransporting, selling, delivering, disposing of, recycling, reusing, and
marketing water from oil and gas producing formations and Mowback water (collectively, “Water™)
produced from oil and gas operations on the Subject Property, on the terms and conditions described
herein. This Lease sha!l be non-exclusive in terms of possession of the Subject Property, but exclusive as
to the rights set forth in Paragraph 2 (a-c) below (to the extent, and only to the extent, such exclusivity
does not contradict any existing oil, gas, and mineral leases).

NOW, THEREFORE, in consideration of the respective covenants and agreements to be kept and
performed by the parties hereto, as herein set forth, and other valuable consideration passing between the
parties, it is agreed as follows:

1. Definitions

a. “Cactus Equipment and Facilities” means the casing, pipe, valves, tanks, meters,
pumps, generators, electric distribution lines, transformers and other electrical
equipment, and all other equipment, personal property, fixtures and facilities,
located, constructed andfor intended for use, by Cactus in testing, capturing,
storing, treating, transporting, delivering and marketing the Water (defined
below), or which is otherwise used or useful in connection with the exercise by
Cactus of the Water Rights (defined below).

b. “Subject Property” means that certain real property situated in Reeves County,
Texas, more particularly described on Exhibit A attached hereto and made a part
hereof.

c. “Water” means any and all water contained in and produced from geologic

formations under the Subject Property through any wellbores drilled for the
production of oil, gas, and natural gas liquids (collectively, “hydrocarbons™),
whether economically productive or not, regardless of salinity. “Water” excludes
all water originating from shallow geological intervals that do not and have never
produced oil, other hydrocarbon liquids, and/or natural gas anywhere in the
Permian Basin. “Water” also excludes water purposely and directly produced
from the Ogallala, Pecos Valley Alluvium, Edwards Trinity, Dockum Aquifers or
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any other freshwater aquifers,
d. “Water Rights” means:

i except as expressly provided to the contrary in this Lease, all right, title
and interest in and to the Water;

ii. the exclusive right to own #r situ and after severance from the formation,
store, treat, transport, dispose of, market and sell all Water produced from
any oil and gas wellbores and all hydrocarbon-bearing formations on or
under the Subject Property;

iti. the exclusive right to test, capture, store, treat, transport, market and use
Water produced from such wellbores;

iv. the right to use, construct, maintain, repair, refurbish and/or replace any
Cactus Equipment and Facilities associated therewith, for testing,
developing, producing, withdrawing, capturing, storing, treating,
transporting, using and/or marketing the Water; and

v, all transferable right, title to, and interest in the Water and to permits,
licenses, or other governmental authorizations relating to the production,
transportation, sale and/or marketing of the Water.

Grant. For good and valuable consideration received and the benefits to be derived by
the parties from entering into this Lease, Surface Owner hereby LEASES, LETS AND
DEMISES exclusively unto Cactus for the term of this Lease the Water on and
underlying the entire Subject Property for the purposes of exercising ownership rights
over such Water, as well as capturing, owning, storing, treating, transporting, delivering,
marketing, recycling, reusing, disposing of, and/or selling Water produced therefrom,
subject to the terms and provisions set forth below. Cactus shall have, and is hereby
granted pursuant to the terms of this Lease, the rights to:

a. capture, own in situ, store, treat, transport, deliver recycle, reuse, dispose of, and
market all the Water produced from oil and gas wells and formations on or under
the Subject Property;

b. upon the prior written consent of Surface Owner produce Water from (i) any

abandoned, temporarily or otherwise, or shut-in oil and/or gas well or wells
currently or hereafier located on the Subject Property, which may be converted
by Cactus to a well for such purposes, (ii) any well or wells drilled by Cactus on
the Subject Property to any depth thereunder, and (iii) any well or wells owned
by Surface Owner and located on the Subject Property that Surface Owner
expressly allows Cactus to use for such purposes; and

c. reasonably use that certain portion of the Subject Property, subject to the Surface
Use Agreement attached as Exhibit B hereto and incorporated herein for all
purposes for (i) the sale and marketing of Water produced from the Subject
Property, (ii) the storage, treatment, recycling, disposal, and handling of the
Water, and (iii) the transportation of all such Water on to and elsewhere over,
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through and across those certain portions of the Subject Property; including, in
all such matters set forth or otherwise contemplated in this Lease, the
construction, installation, maintenance, repair and replacement of all pumps,
engines, tanks, pits, meters, valves, pipelines and other facilities, as well as the
right of ingress and egress on to and over, through and across the Subject
Property via only approved access points and roads.

Subsurface Easement. Surface Owner also hereby grants unto Cactus, its successors and
assigns, for the benefit of Cactus, its successors and assigns, and their respective lessees,
employees, agents, contractors, licensees, and invitees, an exclusive subsurface easement
to inject the Water under the Subject Property in accordance with all applicable laws and
regulations. Such injection may occur into and through any existing well bore that is
re-completed for such purposes, as well as through any well bore which may be drilled by
Cactus with the written consent of Surface Qwner, for the purposes of injecting water into
such well bores. The subsurface easement also includes the right to store the water in
subsurface formations and confers the right and obligation to legally defend actual and
potential subsurface storage spaces against intrusion from saltwater and other fluids
injected by third parties for any purpose other than hydraulic fracturing completions of oil
and gas wells.

Prioritization of Produced Water Disposal on Surface Owner’s Tract. To the
maximum extent allowed by available infrastructure and injection capacity, Cactus shall
utilize saltwater disposal wells located on the Subject Property to dispose of Water
emanating from oil and gas wells on the Subject Property that cannot be treated and
re-sold as recycled water.

a. As an example, but not a limitation, if the available Water volume from oil
and gas wells on the Subject Property was 50,000 barrels per day and Cactus
operated two disposal wells on the Subject Property that each offered 20,000
barrels per day of operable disposal capacity, Cactus would be required to
dispose of 40,000 barrels per day of said Water in the disposal wells located
on the Subject Property.

Surface Owner Consent for Importation of Produced Water for Disposal. In the
event Cactus wishes to import off-tract produced water for injection disposal, it shall only
do so after receipt of the written consent of Surface Owner, which consent shall not be
unreasonably withheld. Cactus shall have the right to import produced water for the
purpose of recycling and re-sale and Surface Owner shall be entitled to the royalties from
the sale of such recycled water as described in Section 10 of this Agreement,

Term. Unless sooner terminated under another provision hereof, this Lease shall
continue in force for a period of three (3) years (the “Primary Term”). This Lease shall
continue in full force and effect after the Primary Term as to the entire Subject Property
after Commercial Sales of water and/or Construction of Water-Related Infrastructure
have begun and shall continue in full force and effect up until the point at which 180 days
have passed since the last payment of Royalty equalling Commercial Sales under the
Lease. The 180-day period shall be tolled for any Force Majeure events. To preserve the
Lease in the event that water monetization and/or infrastructure construction are
interrupted for more than 180 days by events other than those qualifying as Force

3
3423684.v14

» CW S & WoB 7B

EXHIBI&#23
Page 3 of 23



Majuere events, Cactus shall have the option to pay Surface Owner N
() do!lars every ] () months until qualifying commercial activity resumes or
the lease will terminate immediately upon the expiration of any such Jjjj () month
period.

“Commercial Sales” of water is defined as the generation of water-related revenues
amounting to at least SJij in Royalty per calendar quarter on or from the Subject

Property.

“Water-Related Infrastructure” shall include, but is not limited to, ponds, pits, and other
catchment facilities, saltwater disposal wells, pipelines, and treatment equipment.

“Construction™ is defined as the process of physically emplacing water infrastructure
and/or actively seeking to secure the permits and any other regulatory approvals and/or
Surface Owner consent required to build such infrastructure.

Rovalty; Metering; Record Keeping.

a. Subject to the other terms and conditions herein, Surface Owner shall be paid a
royalty by Cactus in the following amount:

i. Salt Water Disposal Wells. Surface Owner shall be entitled to |
cents (S0.J]) per barrel of water injected into saltwater disposal wells
located on the Subject Property.

ii. Other Water-Related Activities. Surface Owner shall be entitled to an
amount equal to [ @) of the gross revenues generated by all
other water-related business activities on the Subject Property, including,
but not limited to, the sale of hydrocarbons (“skim ¢il™) captured from
inbound water streams handled by Cactus or its contractors and any sale
of Water or amounts received for handling, recycling, or transferring any
Water, recycled or otherwise (the “Royalty™) free of any marketing,
processing, tranportation, or any other cost or expense, such cost and
expense to be bomne solely by Cactus. Cactus will be solely responsible
for all of the costs associated with the Cactus Equipment and Facilities
during the term of the Lease. Royalty payments shall be made to
Surface Owner on a monthly basis not later than end of the second
month following the earlier month during which either (i) the Water is
delivered to a purchaser by Cactus, or (ii) consideration for which
Royalty is owed is received by Cactus. Notwithstanding anything herein
to the contrary, Surface Owner agrees and acknowledges that Cactus
may use Water produced under this Lease for Cactus’ operations. No
Royalty shall be owed to Surface Qwner for Water volumes from the
Subject Property which is used by Cactus in Cactus’ operations or which
must be sent off-tract on a temporary basis for disposal due to
infrastructure repairs or other scheduled and unscheduled operational
upsets. Surface Owner shall bear no cost of any disposal of Water
whether located on or off of the Subject Property.
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b. Metering. Cactus will install, maintain and operate one or more meters for the
measurement of Water produced from the Subject Property and will calibrate the
meters at least once quarterly. Cactus will take monthly meter readings of the
volume of said Water produced from the Subject Property and fumish Surface
Owner a monthly statement of such Water produced and sold commercially by
Cactus in any preceding calendar month.

c. Record Keeping and Right of Audit. At all times while this Lease remains in
force, Cactus shall keep accurate records of the Water sold to any party from the
Subject Property. During the term of this Lease, Surface Owner may, at Surface
Owner’s expense and upon seven (7) days advance written notice to Cactus, audit
the records of Cactus pertaining to the production and sale of Water under this
Lease. Such audit shall be conducted at Cactus’ offices (at the address specified
for Cactus herein or as otherwise specified by Cactus) between the hours of
10:00 am. and 4:00 p.m. on Cactus’ normal business days. Surface Owner
shall have the right to perform such an audit once per year In the event any such
audit reveals that Surface Owner has been underpaid the Royalty by more than
Il percent (J%), Cactus shall reimburse Surface Owner within sixty (60) days
for the cost of such audit. Any payments made hereunder shall be final after the
lapse of 4 years from their due date, except as to matters that either Party has
noted in a specific written objection to the other Party in writing during the
4-year period.

d. Proportionate Reduction, If Surface Owner’s interest in the Water is less than
the entire undivided fee simple estate or, if due to statutory limitation, this
Agreement covers an interest that is less than the entire undivided fee simple
Water estate of the Subject Property, then the Royalty shall be paid to Surface
Owner in the proportion that Surface Owner’s actual interest bears to the entire
fee simple Water estate of the Subject Property.

8. Dispensation of Asset Sale Proceeds. In the event of a sale of the Cactus Equipment and
Facilities, Cactus and Surface Owner shall be compensated as follows:

a. Cactus shall receive ] Q%) of the net sale proceeds and Surface
Owner shall receive | @l%) of the net sale proceeds. Thereafier, the
Royalty for gross water-related revenues generated upon the Subject Property by
all activities other than saltwater disposal wells shall reduce to | N Wl
The new Royalty rate of ] shall supercede any pre-existing royalty rates. After
a sale of any saltwater disposal assets on the Subject Property, Surface Owner
shall maintain its saltwater disposal royalty of 30JJ] per barrel injected using said
assets.

b. For the purposes of this section, “net sale proceeds” shall mean the funds left
over after the following items are counted against a buyer’s gross payment for
the asset package:

i Capital expenditures made by a party that have not yet been recouped. As
an illustration but not as a limitation, if Cactus invested | in
capital for a water recycling facility used by the party’s entity, and such
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9.

10.

11.

amounts had not previously been recouped, and the combined interest sold
for SN Cactus would be entitled to Sl and then the parties
would divide the remaining funds in accordance with the provisions of this
Section 9.

ii. Professional services fees incurred by the parties. A party’s professional
fees will count against the proceeds which accrue to it based on its
fractional interest. As an illustration but not as a limitation, if the gross
asset sale proceeds were S| and one party had incurred SN
in professional services related to its interest, that expenditure would count
against the gross revenue it was entitled to and would not burden the ather
party’s gross revenue amount.

i, Surface Owner shall have the right to demand an accounting from Cactus
of that Party’s capital expenditures made and professional service fees
incurred to effect the sale of an interest in the water asset package. Such an
accounting shall be delivered in writing and Cactus shall provide a
substantive response to Surface Owner’s request within 10 business days of
such request being made.

iv. This section applies only to the sale or assignment of assets on the Subject
Property by Cactus.

c. The proceeds split ennumerated in this section applies only to sale or assignment of assets
by Cactus to a bona fide independent third party that operates at arms length and is not a
subsidiary or affiliate of Cactus. In the event of a corporate restructuring or other event
that leads Cactus to assign assets to an affiliated party, the original terms of this
Agreement shall remain in force,

Pooling. Cactus may, with Surface Owner’s prior written consent, pool all the Subject Property
or interests covered by this Lease with Cactus’s other lands, leases, and interests. Such consent
may be withheld for any reason or no reason. For the purpose of computing Surface Owner’s
Royalty, Surface Owner shall receive Royalty on Water emanating or produced from the Subject
Property (as properly metered and documented as set forth herein) and disposal only income at
the per-barrel basis set forth above for any Water disposed of in disposal wells located on the
Subject Property regardless of the origination of such Water.

Right of First Refusal. Cactus shall have a right of first refusal as to the disposition of all
Water from the Subject Property subject to payment of the Royalty or disposal fee, as applicable.
As an example, but not a limitation, Cactus may take water “in-kind™ at no charge or charge
midstream service providers a royalty for Water produced from oil and gas wellbores on the
Subject Property.

Survival of Accrued Obligations. The expiration or termination of this Lease for any cause
shall not relieve either Surface Owner or Cactus from any accrued or continuing obligation or
liability under or associated with the Lease prior to its termination, including, but not limited to,
the obligation to pay Royalty or any other sum when due.
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12. Right to Terminate; Default. If following thirty (30) days’ prior written notice from Surface

13.

Owner specifying an event of default or breach of this Agreement and reasonably describing the
steps required to cure such default or breach, Cactus fails to pay any money due hereunder or
continues in breach of any term or condition of this Agreement, Cactus shall be in breach of this
Lease, in which event Surface Owner may terminate this Lease with written notice to Cactus.
With regard to any other non-monetary breach of this Lease by Cactus, Surface Owner may,
along with any other remedy available at law or in equity, terminate this Lease with written notice
to Cactus; provided, however, Cactus shall have a period of thirty (30) days following the receipt
of such written notice to cure said breach. Notwithstanding the foregoing, if an event of defauit
or breach of this Lease is capable of cure, but incapable of cure within such thirty (30) day period,
then provided that Cactus is diligently working to cure such event of default or breach of this
Lease within such thirty (30) day period and diligently pursues such cure to completion, the Lease
continues in force and effect. Cactus may terminate this Lease at any time by delivery of written
notice to Surface Owner, and upon such termination of this Lease pursuant to the terms of this
Section 12, all obligations of the Surface Owner and Cactus under this Lease shall immediately
terminate except for any accrued or continuing obligations or liabilities under or associated with
the Lease prior to its termination, and any obligations or liabilities which expressly survive
termination in accordance with the terms of this Lease.

Force Majeure. In the event of “Force Majeure” during the term of this Agreement, Cactus is
rendered unable, wholly, or in part, to carry out its duties or obligations under this Agreement,
Cactus shall give Surface Owner written notice thereof and a full description of the cause relied
upon as Force Majeure within a reasonable time after the occurrence of such cause, whereupon
Cactus, for the time that (and to the extent that) it is affected by Force Majeure, shall be relieved
of any consequences, including any claims of default, resuiting from its failure to fuifill its duties
and obligations hereunder, except payment obligations, and shall not be liable in damages of any
nature, during the continuance of any inability so caused, provided that no damage(s) were as a
result of Cactus’s negligence and provided that such cause shall so far as possible be remedied
with all reasonable dispatch. “Force Majeure”, for purposes of this Agreement, shall include an
act of God, strike, lockout, or other industrial disturbance, act of the public enemy, war, lightning,
fire, storm, flood, explosion, cyberattack, governmental action or delay, producing companies’
decisions to shut-in or not complete wells drilled in Cactus’s area of service, scarcity of
inability to obtain equipment or materials, lack of market and any other cause, whether of the
kind specifically enumerated above or otherwise, which is not within the control of the party
claiming suspension. If a market-driven event of the type described above manifests and Cactus is
unable to generate commercial revenue for a period of more than one-hundred and eighty (180)
days, it shall have the right to preserve the Agreement by means of a | do!lar
() payment made to Surface Owner every subsequent 180 days until Commercial
Water Sales can resume.

14. Indemnity.

a. Cactus agrees to defend, indemnify and hold harmless Surface Owner, its partners,
trustees, beneficiaries, directors, officers, employees, heirs, successors,
representatives, agents and assigns (all such parties being hereafter called
“Indemnitees™), from and against any and all claims, demands and causes of action
arising out of operations on the Subject Property conducted under or pursuant to this
Lease by Cactus, its agents, employees, guests, licensees, invitees, or independent
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contractors, including, without limitation, claims for injury (including death) or
damage to persons or property arising out of or resulting from such operations, and
from and against all reasonable costs and expenses incurred by Indemnitees by
reason of any such claim or claims, including reasonable attorneys’ and expert
witness’ fees; and each assignee of this Lease or an interest therein, agrees to defend,
indemnify and hold harmless Indemnitees in the same manner provided above.
Such indemnity shall apply to any claim arising out of operations conducted under or
pursuant to this Lease, howsoever caused, INCLUDING BUT NOT BY WAY OF
LIMITATION, ANY NEGLIGENT ACT OR OMISSION OF INDEMNITEES OR
CLAIMS BY THIRD PARTIES TO ANY WATER OR VIOLATIONS OR
ACCUSATIONS OF VIOLATIONS OF OIL AND GAS LEASES RELATED TO
CACTUS’ OPERATIONS OR CLAIMS FOR WATER PURSUANT TO THIS
LEASE. CACTUS’ OBLIGATION TO DEFEND AND INDEMNIFY
INDEMNITEES SHALL APPLY WHETHER OR NOT INDEMNITEES MAY BE
GUILTY OF ANY NEGLIGENT ACT OR OMISSION WHICH RESULTED IN
OR CONTRIBUTED TO THE COST, EXPENSE OR LIABILITY AGAINST
WHICH CACTUS IS OBLIGATED TO INDEMNIFY INDEMNITEES
HEREUNDER, AND WHETHER OR NOT INDEMNITEES’ LIABILITY IS
IMPOSED BY ANY STATUTORY OR COMMON-LAW THEORY OF STRICT
LIABILITY. Notwithstanding the foregoing sentence, Cactus shall have no
obligation to indemnify any Indemnitee against liability arising out of the gross
negligence or intentional misconduct of such Indemnitee.

b. Notwithstanding anything in this Lease to the contrary, no Indemnitee shall be entitled to
recover from Cactus, or its affiliates, any special, indirect, consequential, punitive,
exemplary, remote or speculative damages, including damages for lost profits of any kind
arising under or in connection with this Lease or the transactions contemplated hereby,
except to the extent any such Indemnitee suffers such damages (including costs of defense
and reasonable attorneys’ fees incurred in connection with defending such damages) to a
third party, which damages (including costs of defense and reasonable attormeys’ fees
incurred in connection with defending against such damages) shall not be excluded by this
provision as to recovery hereunder. Subject to the preceding sentence, Surface Owner, on
behalf of each of the Indemnitees, waives any right to recover any special, indirect,
consequential, punitive, exemplary, remote or speculative damages, including damages for
lost profits of any kind, arising in connection with or with respect to this Lease or the
transactions contemplated hereby.

15. Environmental Provisions.

a. During the term hereof, Cactus shall, at Cactus’s sole expense: (i) comply in all material
respects with all applicable Environmental Requirements (hereafier defined) relating to the
Subject Property and the use of the Subject Property by Cactus, and (ii) promptly following
the discovery by Cactus, deliver to Surface Owner notice of any event that would render
any representation or warranty contained herein incomrect in any respect if made at the time
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of such discovery. Cactus shall indemnify, defend, save and hold harmless Surface Owner
from and against any and all losses, liabilities, damages, costs and expenses suffered or
incurred by Surface Owner as a result of: (i) the occurrence of any Environmental Activity
or any failure of Cactus to comply in all material respects with all applicable
Environmental Requirements relating to the use of the Subject Property by Cactus and
Cactus’ operations: and/or (ii) any investigation, inquiry, order, hearing, action or other
proceeding by or before any governmental agency or any other regulatory body which has
resulted or is alleged to have resulted directly from any Environmental Activity relating to
the use of the Subject Property by Cactus or Cactus’ operations during the term hereof.
Notwithstanding anything herein to the contrary, Cactus shall not indemnify Surface
Owner for (i) any Environmental Activity which occurred solely prior to Cactus taking
possession of the Subject Property pursuant to this Lease; (ii) any prior failure of either
Surface Owner or any other party to comply with all applicable Environmental
Requirements prior to Cactus taking possession of the Subject Property pursuant to this
Lease, and (iit) any Environmental Activity which occurs after Cactus takes possession of
the Subject Property, but is due solely to either Surface Owner’s or its agent’s, employee’s,
invitee's or licensee’s presence or activities on the Subject Property. The indemnity
contained in this provision shall survive the expiration or earlier termination of this Lease.
Cactus shall, at its sole expense, take all necessary remedial action required to adequately
respond to the presence of Hazardous Substances on or under the Subject Property for
which it is responsible hereunder.

For the purposes of this Lease “Environmental Activity” means any surface or subsurface,
actual, proposed or threatened storage, holding, existence, release, emission, discharge,
generation, processing, abatement, removal, disposition, handling, or transportation of any
Hazardous Substance from, under, into or on the Subject Property or otherwise relating to
the Subject Property or the use of the Subject Property. “Environmental Requirements™
means all present and future federal, state and local laws and ordinances (including
CERCLA and other applicable provisions of the Code and rules and regulations
promulgated thereunder), rules, regulations, authorizations, judgments, degrees,
concessions, grants, franchises, agreements and other governmental restrictions and other
agreements relating to the environment or to any Hazardous Substance or Environmental
Activity. “Hazardous Substance” means (i) asbestos, polychlorinated biphenyls, urea
formaldehyde, lead based paint, radon gas, petroleum, oil, solid waste, pollutants and
contaminants and (ii) any chemicals, materials, wastes or substances that are defined,
regulated, determined or identified as toxic or hazardous in any Environmental
Requirement.

CACTUS HEREBY EXPRESSLY ACKNOWLEDGES AND AGREES THAT CACTUS
HAS OR WILL HAVE, PRIOR TO BEGINNING OPERATIONS ON THE SUBJECT
PROPERTY PURSUANT TO THIS LEASE, THOROUGHLY INSPECTED AND
EXAMINED THE PHYSICAL CONDITION OF THE SUBJECT PROPERTY TO THE
EXTENT DEEMED NECESSARY BY CACTUS IN ORDER TO ENABLE CACTUS
TO EVALUATE THE ENVIRONMENTAL CONDITION OF THE SUBJECT
PROPERTY. CACTUS HEREBY ACKNOWLEDGES AND AGREES THAT
CACTUS IS RELYING SOLELY UPON SUCH INSPECTIONS, EXAMINATIONS
AND EVALUATIONS OF THE SUBJECT PROPERTY BY CACTUS AND THAT
CACTUS IS LEASING THE SUBJECT PROPERTY ON AN "AS IS" "WHERE IS"
AND "WITH ALL FAULTS" BASIS. SURFACE OWNER HEREBY SPECIFICALLY
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DISCLAIMS ANY KNOWLEDGE OF COMPLIANCE WITH ENVIRONMENTAL
REQUIREMENTS PRIOR TO THE EFFECTIVE DATE HEREOF OR OF ANY
ENVIRONMENTAL ACTIVITY WHICH MAY AFFECT SUCH COMPLIANCE.

16, Insurance. Cactus shall obtain and maintain, and cause each of its contractors and
subcontractors to obtain and maintain, the following insurance coverage during the term of this
Agreement:

a. A comprehensive commercial general liability insurance (“CGLI™) policy satisfactory to
Surface Owner in form and substance, issued by an “A-" or higher rated carrier
authorized to sell insurance in Texas, and having limits of not less than $1,000,000.00 per
occurrence and not less than $10,000,000.00 in the aggregate;

b. Automobile liability insurance (“ALI”) for owned and non-owned automobiles with
coverage of a combined single limit of $1,000,000.00; and

c. Worker's compensation employer’s liability coverage of $1,000,000.00.

d. Such CGLI and ALI policies shall: 1) contain an endorsement naming Surface Owner as
an additional insured, 2) be endorsed to waive subrogation against Surface Owner, and 3)
provide for notice to Surface Owner prior to any cancellation or modification.
Specifically, the CGLI and ALI policies shall be endorsed to name Surface Owner as an
additional insured, but only to the extent caused in whole or in part by a negligent act,
error, or omission or willful misconduct of Cactus, its employees, agents and contractors.

e. Cactus shall procure and maintain all such insurance on a primary, non-contributory
basis. Within 7 days after execution of this Agreement and thereafter upon written
request from Surface Owner, Cactus shall furnish to Surface Owner a certificate and all
required endorsements evidencing such coverage.

17. No Liens. Cactus has no authority to cause or permit any lien or encumbrance of any kind to
affect Surface Owner’s interest in the Subject Property. If any mechanic’s lien shall be filed or
claim of lien made for work or materials furnished to Cactus, then Cactus shall at its expense
within 20 days thereafler either discharge or contest the lien or claim. If Cactus contests the lien
or claim, then Cactus shall (i) within such 20 day period, provide Surface Owner adequate
security for the lien or claim by bonding in accordance with the Texas Property Code, (ii) contest
the lien or claim in good faith by appropriate proceedings that operate to stay its enforcement, and
(iii) pay promptly any final adverse judgment entered in any such proceeding. If Cactus does
not comply with these requirements, Surface Owner may upon prior written notice to Cactus
discharge the lien or claim, and the amount paid, as well as attorney’s fees and other expenses
incurred by Surface Owner, shall be due to Surface Owner by Cactus on demand.

18. Miscellaneous Provisions.

a. Notices. Any notice required by or permitted under this Lease must be in
writing. Any notice required by this Lease will be deemed to be delivered
(whether actually received or not) when deposited with the United States Postal
Service, postage prepaid, certified mail, return receipt requested, and addressed
to the intended recipient at the address shown for such recipient below. Notice
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may also be given by regular mail, personal delivery, courier delivery, facsimile
tansmission, or other commercially reasonable means, including, but not limited
to, e-mail, which will be effective when actually received.

Surface Owner’s Contact Information:

To Surface Owner: Collier Enterprises, Inc,
Attn: Drue Stanford
P.O. Box 9025
Verhalen, Texas 79772
pecosstanfordranch{@yahoo.com
With a copy to: Brittany Stanford

brittanvmstanford@gmail.com

Cactus’ Contact Information:

Mailing Address:
Cactus Water Services, LLC

Attn: Brice Ferguson
Email Address: bferguson@gtvrd.com

Amendment. This Lease may be amended only by an instrument in writing
signed by each of the parties hereto.

Covenants Run with the Land. The terms and provisions of this Lease shall
run with the Subject Property.

No Warranty. This Lease is granted by Surface Owner without any warranties —
express, implied or arising under statute — of any kind or character, including,
without limitation, any warranty of title, suitability or fitness.

Compliance with Laws, At all times while this Lease is in force, Cactus will
fully comply with all applicable laws, statutes, rules, regulations, ordinances,
permits, licenses and orders.

Waiver of Default. Except as expressly provided in this Lease to the contrary, a
party’s failure to give any notice, take any action or otherwise enforce its rights
under this Lease with respect to the default or breach of this Lease by the other
party shall not constitute a waiver or estoppel of such rights.

Severability. If a provision of this Lease is unenforceable for any reason, to the
extent the unenforceability does not destroy the basis of the bargain among the
parties, the unenforceability shall not affect any other provision of this Lease, and
this Lease shall be construed as if the unenforceable provision were not apart of

11
3423684.v14

L

EXHIBIA81
Page 11 of 23



j

the Lease.

Assignability. The rights of either party under this Agreement may be assigned
in whole or in part, by surface area and/or by depth or formation, and the
provisions hereof shall extend to the heirs, executors, administrators, successors
and assigns of the respective parties to any party who agrees in writing to assume
and perform the obligations of such assigning Party under the Lease from and
after the effective date of any such assignment. Cactus shall notify Surface
Owner regarding any proposed assignments prior to any assignment being
entered into or becoming effective. Notwithstanding any assignment of this
Lease, such assigning Party shall remain responsible for all obligations under the
Lease arising before, or attributable to periods before the effective date of any
such assignment.

No Guarantee of Sales or Water. Cactus will use its best efforts to sell Water
produced from the Subject Property, but Cactus shall not be liable to Surface
Owner under this Lease or otherwise for any failure to sell any such Water.
Surface Owner acknowledges and agrees that Cactus has made no warranties,
guarantees or representations to Surface Owner, express or implied, regarding the
amount of Water that will be sold pursuant to this Lease, and Cactus hereby
expressly disclaims any and all such warranties. Cactus acknowledges and
agrees that Surface Owner has made no warranties, guarantees or representations
to Cactus, express or implied, regarding any third parties agreeing to provide
and/or sell Water to Cactus. Surface Qwner specifically disclaims any liability
associated with Cactus’ ability to receive or purchase Water from any third party.

Recording. Surface Owner and Cactus agree to execute a Memorandum of
Lease giving notice of the existence of this Lease, a description of the Subject
Property, the Term, a general description of the rights granted to Cactus herein,
and other provisions, to be recorded in the county where the Subject Property is
located. This Lease shall not be recorded in the county property records. Upon
the expiration or earlier termination of this Lease, Cactus agrees to promptly
execute and deliver to Surface Owner a recordable release of the Memorandum
of Lease.

Mutual Non-Disclosure Obligations. Cactus and Surface Owner shall both hold
commercial details of this Agreement strictly confidential and neither Party shall
disclose such information without the written consent of the other Party.
“Commercial details” includes any and all information petaining to pricing,
royalty rates, division of sale proceeds, and other such commercially sensitive
data, Notwithstanding the foregoing, a Party may share commercial details with
(a) specified employees who require access to and have a bona fide need for such
information to enable them to carry out the purpose of this Agreement and who
have been made aware of and instructed to observe the terms of this Agreement,
(b) to its advisors, contractors, consultants and representatives who require access
to and have a bona fide need for such information to enable them to camry out the
purpose of this Agreement, who have been notified as to the existence of this
Agreement and who have agreed in writing to observe the terms of this
Agreement, and (c) as may be required by law, judicial order or decree.
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i. Rights Upon Breach. The Parties agree that in the event of any breach
or threatened breach by the other Party of any of the non-disclosure
covenants set forth in this Agreement, the Disclosing Party shall have
the right to apply to a court of competent jurisdiction for the eniry of an
immediate order to restrain or enjoin the breach of said covenants by the
other Party and otherwise to specifically enforce the provisions of this
Agreement. Nothing herein shall be construed as prohibiting any Party
from pursuing any other remedies available 10 it for such breach or
threatened breach, including the recovery of damages and all reasonable
attorney’s fees and costs of suit.

ii. Waiver. The failure or delay of either Party to act in the event of a
breach of this Agreement by the other shall not be deemed a waiver of
such breach or a waiver of future breaches, unless such waiver shall be
in writing and signed by the Party against whom enforcement is sought.

ili. Term. These non-disclosure provisions shall commence on the
Effective Date and continue for five (5) years, but in any event shall
become null and void in the event of an approved assignment by Cactus
to a third party.

Further Cooperation. Surface Owner expressly agrees to cooperate with
Cactus as reasonably necessary to assist Cactus in securing any and all licenses
and permits that may be necessary in connection with the transactions
contemplated by this Lease so long as such cooperation is of no cost or expense
to Surface Owner.

Execution. This Lease may be executed in multiple counterparts, each of which
shall be considered an original for all purposes.

[SIGNATURE PAGES FOLLOW]
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EXECUTED on the dates of acknowledgment appended hereto, but effective as of the date first
written above.

SURFACE OWNER:

COLLIER ENTERPRISES, INC.,
a Texas corporation

Drue Stanford, Pr

es1dEnt
aﬂwm % eelfrizn

By: Calhryn Gm{il'rt,y, Vice Presid@l)

CACTUS:

CACTUS WATER SERVICES, LLC,
a Texas imited liability company

By: E‘%&Séz%@-‘—

Name: BRICE #&é&&s‘sﬁl ]
Title: Mew@zr & VIcE FRESIDENT
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Exhibit A
Subject Property

SURFACE ESTATE ONLY of the following tracts of real property in Reeves County, Texas,
according to that Warranty Deed thereof recorded in Volume 431, Page 98, of the Official Public
Records of Reeves County, Texas:

1. Block 51, Tsp. 8, T&P Ry. Co. Survey:
Section 40;
Section 39;
Section 41;
Section 42;
Section 33;
NW/4 and S/2 of Section 34;
S/2 of Section 35;
Section 32;
Section 31;
Section 8, save and except 25 acres;
Section 28;
Section 18;
. NW/4 of Section 19;
NE/4 and S/2 of Section 19;
N/2 and SW/4 of Section 30;
SE/4 of Section 30;
NE/4 of Section 20;
Section 43;
Section 45;
Sections 36 and 37; and
Section 38

ECe oD OoOR AT IER MO AL O

2. Block 52, Tsp. 8, T&P Ry. Co. Survey:
Section 25;

S/2 of Section 2;

Section 13;

Section 24;

Section 36, save and except 310 acres;
W/2 and SE/4 of Section 14;
E/2 of Section 23;

Section 12;

E/2 of Section 1;

S/2 of SW/4 of Section 1; and
South part of Section 10

Fo TR me oo g

3. Block 50, Tsp. 8, T&P Ry. Co. Survey:
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Sections 39, 40, 41 and 42;

Sections 33 and 34;

Section 32;

24.30 acres out of Section 43;

Fractional Section 44, containing 21.8 acres; and
Section 28

o R TR

4. Section 92, SF 8636, J. G. Love, Grantee.

5. Block 1, H&TC Ry. Co. Survey:

Section 142;

Section 186;

Section 184;

Section 180;

Section 182, save and except 160.59 acres out of the NE/4;
Section 188;

Section 178;

Section 141;

Section 143;

Section 144,

Sections 185 and 187,

. §/2 and NE/4 of Section 183; and
m. E/2 and SW/4 of Section 177

CERC M EFR e AD o

6. Part of Section 12, Block 7, H&GN RR. Co. Survey.

7. Section 4, Block 51, Township 10, T&P R. Co. Survey.

8. Block 13, H&GN RR. Co. Survey:
a. Section 276, save and except 38.48 acres out of the NW/4;
b. Section 273; and
c. Section 274

SAVE AND EXCEPT Block 13, H&GN RR. Co. Survey, Section 209.
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Exhibit B

Surface Use Agreement

This Surface Use Agreement is attached to that certain Produced Water Lease Agreement by and between
Collier Enterprises, Inc. as Surface Owner and Cactus Water Services, LLC as Cactus and incorporated
fully therein,

1.

Prior Consent to Infrastructure Siting and Emplacement. Prior to commencing any
infrastructure siting operations on the Subject Property, Cactus shall seek Surface Owner’s
written consent for proposed operations in the manner detailed in sub-sections (a-d) below.
Cactus agrees to meet with Surface Owner, if requested, to answer questions and address issues
with the proposed development plan. If Surface Qwner objects to any such requests, Surface
Owner shall do so in writing to Cactus and shall propose commercially reasonable alternatives to
any portion of the infrastructure development to which Surface Owner may object. After
approval of an infrastructure route/site, Cactus’ activities on the Subject Property shall be
conducted in accordance therewith and Cactus shall be required to seek Surface Owner’s consent
to materially alter the route or location of said infrastructure. Any pipelines constructed shall be
be memorialized and govemned by easements on a mutually agreeable form to be recorded in the
Official Public Records of Reeves County, Texas.

a. Pipeline and Layflat Routing. Cactus will deliver written notice of proposed pipeline
and layflat hose routes to Surface Owner in advance of construction. The notice period
shall be forty five (45) days for fixed pipelines and ten (10) days for initial emplacement
of a temporary layflat hose. The notice period for redeployments of an already emplaced
layflat hose shall be five (5) days. During the aforesaid notice period, Surface Owner
shall have the option to reject Cactus’s initial proposed pipeline/layflat route and propose
a commercially reasonable alternative, which Cactus will then utilize in place of its initial
proposed route, If Surface Owner does not propose a commercially reasonable alternative
route within the notice period of forty five (45) days for fixed pipelines and ten (10) days
for initial layflat hose emplacements and five (5) days for redeployments of already
emplaced layflat hoses, then it shall be deemed to have accepted Cactus’s initial proposed
route and Cactus shall have the right to proceed forthwith in emplacement of said
pipeline/layflat.

b. Pits. Cactus shall have no right to dig any pits on the Subject Property except with
Surface Owner’s prior written consent, Surface Owner shall issue a denial/approval in
writing within thirty (30) days of receiving a pit construction request in writing from
Cactus. If Surface Owner does not respond within the thirty (30) day notice period, it
shall be deemed to have accepted Cactus’s pit construction request.

c. Water Treatment/Recycling Infrastructure. Cactus will deliver written notice of
proposed water treatment infrastruture emplacements to Surface Owner in advance of
construction and/or emplacement. The notice period shall be thirty (30) days from the
time at which Surface Owner receives Cactus’s written request.. During the aforesaid
notice period, Surface Owner shall have the option to reject Cactus’s initial proposed
emplacement and propose a commercially reasonable alternative, which Cactus will then
utilize in place of its initial proposed route. If Surface Owner does not propose a
commercially reasonable altemmative emplacement location within the notice period of

17
3423684.v14

AR

EXHIBIABY
Page 17 of 23



thirty (30) days, then it shall be deemed to have accepted Cactus’s initial proposed
emplacement location and Cactus shall have the right to proceed forthwith in
emplacement of said treatment/recycling infrastructure. For the purposes of this
Agreement, water treatment and recycling infrastructure shall include, but is not limited
to, fixed and mobile treatment units utilizing various oxidizing agents that may be chosen
at Cactus’s sole discretion, as well as equipment for separation and recovery of
hydrocarbons from water.

d. Saltwater Disposal Wells and Associated Facilities. Cactus shall seek Surface Owner’s
written consent for proposed locations upon which Cactus wishes to permit saltwater
disposal wells and if the permits are approved by the relevant authorities, drill such
disposal wells. The notice period shall be thirty (30} days from the time at which Surface
Owner receives Cactus’s written request. During the aforesaid notice period, Surface
Owner shall have the option to reject Cactus’s initial proposed emplacement and propose
a commercially reasonable alternative, which Cactus will then utilize in place of its initial
proposed route. If Surface Owner does not propose a commercially reasonable alternative
emplacement location within the notice period of thirty (30) days, then it shall be deemed
to have accepted Cactus’s proposed permitting site and Cactus shall be allowed to
proceed with permitting and subsequently, drilling and completing such as SWD and the
associated surface facilities.

2. Removal of Equipment; Restoration of Subject Property. During the term of this Lease,
Cactus shall own, maintain, have sole liability for, and bear all costs associated with the
acquisition, installation, construction, location and use of the Cactus Equipment and Facilities.
Within ninety (90) days following the expiration or termination of this Lease for any cause,
Cactus shall remove the Cactus Equipment and Facilities from the Subject Property and restore
any portion of the surface of the Subject Property affected by Cactus’ operations thereon to as
near the condition it was in on the Effective Date, as reasonably practical and excepting ordinary
wear and tear, including, but not limited to, re-seeding the affected portions of the Subject
Property with native type grasses, to be selected and sown in sowing season as designated and
directed by Surface Owner. If Cactus fails to remove any of the Cactus Equipment and
Facilities within said 90-day period, it shall be deemed that Cactus has abandoned such Cactus
Equipment and Facilities, and title to same shall automatically vest in Surface Owner. If
Surface Owner elects to remove said abandoned Cactus Equipment and Facilities after such
90-day period, then Cactus shall reimburse Surface Owner for any cost or expense related to such
removal plus a management fee of 15% of such costs.

3. Bond Requirement Cactus shall provide security to cover the estimated removal costs
associated with the Cactus Equipment and Facilities on the Subject Property. The security shall
be, at Cactus’ option, either a surety bond from an issuer reasonably acceptable to Surface Owner,
a corporate guarantee (from a financially responsible entity that is reasonably acceptable to
Surface Owner and whose credit rating is investment grade), a letter of credit issued by a
financial institution reasonably acceptable to Surface Owner, a cash deposit, or other security
reasonably acceptable to Surface Owner (the selected security herein referred to as the *Removal
Bond”). The amount of the Removal Bond shall be the estimated cost of (i) removing the
Cactus Equipment and Facilities, net of the estimated salvage value, as estimated by a
construction company selected by Cactus and reasonably acceptable to Surface Owner, and (ii)
restoration of the Subject Property in accordance with this Lease. The amount of the Removal
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Bond shall be updated every year after the initial estimate based on a new estimate by a
construction company selected by Cactus and reasonably acceptable to Surface Owner. Once
the Removal Bond is in place, Cactus shall keep the Removal Bond (or a resplacement Removal
Bond) in force throughout the remaider of the Term or then current Renewal Term.

Standard of Care. All operations by or for Cactus on the Subject Property shall be conducted
in such a way as not to unduly interfere with Surface Owner’s or Surface Owner’s tenants’
operations on the premises, it being understood that the Subject Property is owned and held by
Surface Qwner primarily for cattle and livestock ranching and farming purposes and leased for
oil, gas and mineral development. Cactus agrees that all operations hereunder will be conducted
having due regard for the continued use of the Subject Property by Surface Owmer and its
succesors and assigns and Surface Owner’s tenants. Cactus agrees to take all reasonable steps to
prevent its operations from:

a. Causing or contributing to soil erosion or to the injury of terraces or other soil conserving

structures on the Subject Property;

b. Polluting the soil of the premises or the waters of the reservoirs, springs, streams, or wells
on the Subject Property or adjacent thereto;

c. Damaging crops, grasses or other foliage or trees whether natural or improved, cultivated
or not, of whatsoever nature; or

d. Harming or injuring in any way the animals or livestock owned by Surface Owner or
Surface Owner’s tenants and kept or pastured on the Subject Property.

Cactus shall at all times vuse reasonable care in all of Cactus’ operations on the
Subject Property, to prevent injury or damage to the grass, crops, cattle,
livestock, buildings or other property situated thereon, or to water wells or tanks
located thereon. Cactus agrees not to allow any waste oil or salt water to flow
over the surface of the Subject Property, nor to allow same to drain down any
draws, drains, creeks or ravines, nor allow same to contaminate any tanks,
ground water or underground water thereon. Cactus may not “land farm” any
contaminated soils or produced substances without Surface Owner’s written
consent. Cactus shall pay for any damages resulting from any contamination of
the premises by salt water or waste oil or any other substance resulting from
Cactus’ operations, whether caused by Cactus’ negligence or otherwise. The
measure of such damages shall be the greater of (i) the difference between the
market value of the property before and after such contamination, or (ii) the cost
of remediation of such contamination. I[f any well, pipeline, tank or other
receptacle or facility of Cactus on the Subject Property spills, leaks or discharges
water, oi! or other fluids, Cactus shall not permit such fluids to flow vnrestrained
over the Subject Property but shall contain same, preventing it securely from
penetrating, seeping or flowing into any fresh water on or under the premises or
into any creek, tank, reservoir or water course on the Subject Property. Cactus
shall have the duty of seeing that no such fluid shall injure the surface of the
Subject Property or penetrate fresh water formations beneath the surface. Any
freshwater bearing stratum encountered in the drilling of any well (if applicable)
will be securely cased and/or cemented off in accordance with state and/or
federal regulations so that the waters therein will not be contaminated.
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5. Surface Use.

a. Construction and Maintenance of Roads. Cactus agrees, to the extent practical, to
utilize existing roadways over and across the Subject Property. In the event the
construction of new roads becomes necessary, Cactus agrees to construct not more than
one road to each location on the Subject Property, to construct such roads using
all-weather caliche and in a good and workmanlike manner, and to confine all travel
incident to operations to the single road to each site. Cactus shall consult with Surface
Owner prior to locating any roads, so that they may be located to interfere as little as
reasonably possible with Surface Owner’s use of the surface estate. Cactus shall have
no right to use existing roads on the Subject Property except with Surface Owner’s prior
written consent. Cactus agrees to maintain all roads used by Cactus in Cactus’
operations on the Subject Property in good condition and repair during the period of
Cactus’ operations on the Subject Property. Cactus shall construct and maintain terraces
across roads where necessary to prevent erosion. When any roads constructed by
Cactus are no longer used by Cactus, if Cactus has constructed any character of topping,
such as caliche, blacktop or otherwise, on such roads, Surface Owner shall have the right
to require Cactus to remove such topping from the roads and to restore the surface of the
land to substantially its former condition. If any employees, contractors, employees of
Water purchasers, or others authorized to use lease roads by virtue of this Lease fail to
confine their travel on the Subject Property to the designated lease roads, Surface Owner
shall have the right, in addition to any other remedy provided under this Lease or by law,
to deny further access by such person to the Subject Property, to treat such person as a
trespasser, and to receive compensation from Cactus for any damages caused by such
person to the Subject Property by reason of his use of portions of the surface of the
Subject Property other than the designated lease roads. Cactus shall maintain and
enforce a speed limit for all vehicles on the Subject Property for vehicles of Cactus and
its invitees not to exceed fifteen miles per hour (I5 mph), or such lesser speed as
necessary to prevent the raising of excess dust. Cactus shall additionally water any
roads it is actively utilizing as necessary to prevent the raising of excess dust.

b. Pits. Cactus shall have no right to dig any pits on the Subject Property except with
Surface Owner’s prior written consent.

c. No Lease Houses. Cactus shall have no right to construct any lease houses or lease
camps for housing Cactus’ employees on the Subject Property.

d. No Hunting or Fishing or Recreational Use. This Lease does not cover nor include
any right or privilege of hunting with firearms or with dogs or otherwise on the Subject
Property, nor of fishing on the Subject Property, nor of any recreational use of the
Subject Property onr any archaelogical use or studies, all such hunting and fishing and
recreational rights being expressly reserved to Surface Owner. Cactus agrees that none
of Cactus® officers, agents, employees, representatives or contractors will bring any dog,
firearm, fishing tackle, alcoholic beverages or illegal drugs or other illegal substances
upon the Subject Property and will not fire any weapon or firearm or consume alcoholic
beverages or illegal drugs or other illegal substances thereon, Cactus’ agents, officers,
employees, representatives and contractors shall not bring any recreational-type vehicle
on the Subject Property, except vehicles used for Cactus’ operations, or bring
motorcycles, dune buggies, or similar vehicles on the Subject Property. If any such
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person shall violate the provisions of this Section, such person shall no longer have any
right to go on, or to be on, the Subject Property, and if such person shall go on or be on
the Subject Property, he shall be a trespasser and subject to prosecution under the trespass
laws of the State of Texas. At all times while on the Subject Property, Cactus’ officers,
agents, employees, representatives and contractors must carry such identification as
Surface Owner shall reasonably require, and may be required to place such identifying
marks on any vehicles brought by them upon the Subject Property as Surface Owner may
require. Any person on the Subject Property without such identification may be
required to leave the Subject Property immediately.

Trash and Debris; Repair. Cactus will keep the Subject Property free of trash and
debris brought on such property by Cactus or anyone acting on Cactus’ behalf. If Surface
Owner’s property is damaged as a result of Cactus’ operations, Cactus agrees to promptly
repair the property to Surface Owner’s reasonable satisfaction.

Pipelines. Following approval of the location for any such pipeline from Surface
Owner, and if applicable, Surface Owner’s tenant, Cactus shall have the right to lay on
the surface or bury poly, steel, layflat hoses, or other pipelines on and/or under the
Subject Property for the transporting of Water over, on and across such property.
Cactus shall double-ditch all buried pipelines so as to replace the original topsoil at the
surface and shall make no cuts in the grass turf on the Subject Property, except as
necessary to enable pipeline laying machinery to operate. Cactus shall promptly fill and
restore all sinkholes as may develop. Cactus shall provide to Surface Owner a map or
plat showing the route of any and all such pipelines.

Fences and Gates. Cactus will not cut or go over any fence or fences on the Subject
Property at any time or in connection with any operations on the Subject Property,
without first obtaining Surface Qwner’s written consent. If Surface Owner consents to
the cutting of a fence, the cuts must be made at the place designated by Surface Owner;
and Cactus agrees, prior to cutting any fence of Surface Owner, to brace the existing
fence adequately on both sides of the proposed cut so that when the fence is cut there will
be no slackening of the wires. For any fence cut, Cactus agrees to install and maintain a
substantial iron cattle guard capable of tumning cattle promptly after making such cut.
Such cattleguard shall be single lane and set in concrete with a depth of at least three feet
(3%) beneath the surface with adequate H-frame construction complete with dead men on
each side of such cattleguard. A welded pipe gate with a swing arm approximately three
feet (3') above the surface shall be installed across said cattleguard, and when not in
actual use the gate shall be kept locked by Cactus. Cactus shall thereafter keep any such
cattleguard cleaned out so as to prevent the passage of livestock. Surface Owner may
install Surface Owner’s own lock in addition to Cactus’s lock on said gate. Upon
termination of this Lease, or the portion thereof on which any cattle guard and gate are
located, such cattle guard and gate shall, at the option of Surface Owner, become Surface
Owner’s property or be removed by Cactus and the fences restored to their original
condition. So long as this Lease shall remain in force, such gates and cattle guards shall
not be removed and shall be maintained in good condition and repair, capable of tuming
cattle. Any gates in fences must be installed only at places and in 2 manner reasonably
approved by the Surface Owner whose fence is affected. Cactus agrees to promptly
close all gates and lock all outside gates which Cactus and Cactus’s agents, employees,
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guests, invitees or independent contractors may use in Cactus’s operations on the Subject
Property, to prevent the escape of cattle or livestock through any open gate.

h. Maintenance of Equipment and Facilities. Cactus shall maintain all of the Cactus
Equipment and Facilities in good working condition. Surface Owner shall maintain ail of
the Surface Owner Equipment and Facilities in good working condition.

i. No Chemicals. Cactus shall not use chemicals or apply manufactured chemical
substances on roads, drill sites, and rights-of-way.

j- Surface Damage Compensation. For the construction of infrastructure on the Subject
Property needed to effect this transportation of Water, Cactus shall compensate Surface
Owner according to the damages schedule provided in Exhibit C, The damage payment
schedule shall be adjusted on an annual basis, accerding to proportional changes in the
University damages rates.

6. CPI Adjustment. Any renewal amounts and the amount of all consideration payable for
surface damages, and any other amounts paid to Surface Owner by Cactus under this Lease (aside
from the Royalty), shall be subject to an adjustment under this paragraph beginning January 1,
2020, and every January l1st thereafter, to reflect any increases or decreases in the Consumer
Price Index for all Urban Consumers, All Items (before seasonal adjustment), issued by the
Bureau of Labor Statistics of the United States Department of Labor (the “CPI-U”). This
adjustment shall be determined by multiplying each applicable payment by a fraction, the
numerator of which is the CPI-U index number for January of the year for which the calculation
is being made (the first year being 2020, the second year being 2021, etc.), and the denominator
of which is the CPI-U index number for January 2019. If the CPI-U is discontinued or
otherwise becomes unavailable as an index, the adjustment must be made by substituting a
comparable index chosen by Cactus and Surface Owner. Cactus and Surface Owner understand
that the CPI-U for January of each year will not be available for some period of time after January
of each year. Cactus and Surface Owner further understand that the calculation of the stipulated
consideration adjustment will be made as soon as the applicable CPI-U is available and the new
consideration will be applied retroactively to all payments made for the year of the adjustment.
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Exhibit C
Surface Damages Schedule
Flat lines: | pér section (where “section” means a 640-acre tract of land) every [Jj] days
Roads: S per rod
Power lines: S per pole

Pipeline Right of Way
6" diameter or less: Y per rod

s 6" to 8” diameter: S per rod

e 87 to 10” diameter: S per rod

e 10" diameter or more: negotiable .

* *The term shall be renewable every JJj] (]} years.
Frac Ponds

e Under (5) acres:

¢ (5)to(8)acres:
¢ *The term shall be renewable every JJjjj years.

Facilities
e Under (3) acres:

e (3 to(5)acres:

¢ (5)to(10) acres:
o *The term shall be renewable every ] () years.

**Cactus shall obtain prior written approval from Surface Owner for all sites, routes, pipelines, flat lines,
frac ponds, locations or facilities.
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Tab H:
1st Amended & Restated

Produced Water Lease
Agreement (PWLA)—

Balmorhea



FIRST AMENDED AND RESTATED PRODUCED WATER LEASE AGREEMENT

This Water Lease Agreement (the “Lease”™ or “Agreement™), is made effective as of August 28,
2019 (the “Effective Date™), by and beiween Balmorhea Ranches, Inc.. a Texas corporation, whose
address is set Torth below (“Surface Owner™), and Balmorhea Ranches Water, LLC. a Texas Limited
Liability Company, whose address is set forth below (“Lessee™).

RECITATIONS
Surface Owner is the awner of the surfacc of the Subject Property (as defined below).

Surface Owner desires to lease exclusively 1o Lessee, and Lessee desires to lease from Surface
Owner, the rights to all water contained in, and produced from, formations that are considered oil and gas
objectives in the Permian Basin underlying the Subject Property as well as certain rights related thereto for
purpose of Lessec capturing, owning, storing, treating, transporting, selling. delivering, disposing of,
recyeling, reusing, and marketing Water from oil and gas producing formations and flowback water
produced from oil and gas operations on the Subject Property, on the terms and conditions described herein.
Surface Owner also desires to lease exclusively to Lessee, and Lessec desires to lease from Surface Owner,
the right to handle all produced water-refated scrvice operations on the Subject Property, including the right
to build, drill. own, and operate disposal wells and the associated equipment for the purpose of disposing
ol vilficld produced water and other such fluids under the Subject Property.

NOW, THEREFORE, in consideration of the respective covenants and agreements to be kept and
performed by the partics hereto, as herein set forth, and other valuable consideration passing between the
parties, it is agreed as follows:

L. Definitions

a. “1.essce Lquipment and Facilities™ means the casing, pipe, valves, tanks, meters,
pumps, generators, electric distribution lines, transformers and other clectrical
equipment, and all other cquipment, personal property, fixtures and facilities,
located, constructed and/or intended for use, by Lessee in testing, capturing,
sloring, treating, transporting, disposing of, delivering and marketing the Water
(defined below), or which is otherwise used or useful in connection with the
exercise by Lessce of the Water Rights (defined below).

h, “Disposal Wells”™ means wellhores approved by the Texas Railroad Commission
used to dispose of saltwater generated by oilficld and mining operations inlo any
formation below the fresh-water level, as well as meters, tanks, pumps, wellheads,
tubing, casing, injection cquipment, pipelines, and other related facilities necessary
to enable the wells to inject saltwater into the approved subsurtace mtervals.

c. “Subject Property” means that certain real property situated in Reeves County.
Texas, more particularly described on Exhibit A attached hereto and made a part
hercol.

d. “Water” means any and all water contained in and produced from geologic
formations under the Subject Property throuph any wellbores drilled for the
production of oil, gas, and natural gas liguids (collectively, “hydrocarbons™),
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1

whether cconomically mroductive or not, regardless of salinity. “Water™ excludes
all water eriginating from shallow peological mfervals that do not and have never
mrodueeed oil. other hydrocarbon hgquids, and/or vatwral gas anywhere 10 the
Delaware Basin, With the exception of ™ hlend water™ defined v Seetion 7 (helow),
“Water” also excludes water purposely and dircetly prodaced from the Ogallala,
Pecos Valley Alluvimn, Edwards Frinity, Dockam Aquiders or any olher

freslwater ageafers,

e, “Water Rights™ means:

a) o eacept as expressly provided 1o the contrary i thas |ease, all right, title and
nerest inand o the Waler:

by the exclusive right 1o owa i sitg and afler severanee from the fonmation.
store. treat, transport dispose of. market and sell all Water produced from
any oil and gas wellbores and al! hvdrocarbon-bearing lormations on or
wnder the Subyject Property:

e} the exclesive right to fest, capture, store, treal. transport, market and nse
Waler produced from such wellbores:

dy  the right o wee. construet, maintaing repair, refurbish and/or replace any
Lessee  Lgquipment  and  Facilities associated  therewith, or testing,
developing,  producing.  wilhdraswmg,  capluring,  storing, Sreating,
transporting, usimg and/or marketing the Water: and

¢) all transterable right. e w, and interest in the Water and 10 permits.

licenses. or other governmental autherizations relating o the production,
transportation. sale and/or marketing ol the Water.

Grant, Fer good and valuable considertion reccived and the benefits 10 be devived by the parties from
entering info this Lease, Surface Owier hereby LEASES, LETS AND DEMISES exclusively unto Lessec
for the term of this Lease the Water on and underlying the entire Subject Property for the purposes of
eacreising ownership rights over such Water, as well as capuuring. owning, storing, treating, ransporting,
delivering, marketing, recyeling, rensing, disposing of. and/or selling Water produced thereliom. subrect 1o
the terms and provisions set lorth befow, Lessee shall have, and is hereby granted pursiant o the erms ol

this Lease, the rights 1o

a capture, owi & situ. stare, teeal. transport, deliver recyele., reuase. dispose of . and
market all the Water produced from oil and gas wells and iormations on or under
the Subject Property:

c. upaen the prior wriiten consent of Surfzee Owner produce Water from (1) any
abandoned. temporarily or otherwise, or shut-in oil andfor gas well or wells

i
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currently or hereafter locatad on the Subjeet Property, which may be converted by
Lessee 10 a well For such purposes, Giy any well or wells drilled by Lessee on the
Subject Propeny 1o any demth thercunder, and (i) any well or wells owned by
Surface Owner and located on the Subject Praperty that Surfice Owner expressly
allows Lessee 1o use for such purposes: and

d. reasonably use the Subject Property (subject to the Surface Use Agreement
attached as Fahibit B hereto) for (i) the sale and marketing of Water produced from
the Subject Property, (1) the storage, treaunent, recyeling, disposal. and handling,
ol Water. (iii) the transpartation of Water on, over, under. through and across the
Subject Propenty, (v} the construction. installation, maintenance. repair and
replacement of all pumps. engines. tanks, pits, meters. valves, pipelines and other
tacilitics. and (v} the riahit of ingress and cperess on, over, under, through and aeross
the Subject Property via approved aceess peints and roads.

Subsurface Eascment. Surface Owner also hereby prants unla Lessee. its successors and assigns. for the
benedit of Lessee, its successors and assigns. and their respective tessees, employees. agents, contractors,
Heensees. and invitees, an exclusive subsurface easement to inject the Water under the Subjeet Property in
accordance with all applicable lows and regulations, and so lome as this Eease s i Tull Torce and cffect.
such injection may oceur into and throagh any existing well bare that is re-completed Tor such purposes,
as well as through any well bore which may be drilled by Lessee witliihe written consent of Surface Owner.
for the purposes of injecting water into such well bores, The subsurface casement also includes the right 1o
store the water in subsurface formations and conters (he vight 1o legally delend actual and potential
subsurface storage spaces against intrusion fron saltwater and other fluids injected by thivd parties for any
purpose other than hydraulic fracturing completions of ail and gas wells.

Prioritization of Produccd Water Disposal on Surface Owner's Tract. Te the maximum extent allowed
by available infrastructure and injection capacity, Lessee shall utilize Disposal Wells drilled, constructed.
owned, vperated and/or maintained by Lessec located on the Subjeet Property w dispose of Water praduced
from oil and gas weils located on the Subjeet Propenty that cannot be treated and re-sold as reeyeled water

A Asan example, bt oot a limitation, il the available Water velume Trom oil and zas wells on the
Subject Property was 0,000 barrels per day and Lessee operated two Dlisposal Wells on the Subject
Praperty that cach offered 20,000 barrels per day of operable disposal capacity. Lessee would be
required o dispose of 40,000 barrels per day ol said Water in the Disposal Wells Tocated on the
Subject Property,

Exclusive Right To Supply, Transport, Treat, Gather, s Dispose of Water. Surface Owner hereby
srants unto Lessee, ils successors i interest. and their respective lessees. employvecs. agzents, contractors,
exclusive right to {A) supply  water for ofllickd pumposes including hvdraulic
e

licensees, and invilees, the

81 LALICT,
pas produging

treat, reeyele, transport. and dispose of all Water being used in. or emanating from il and
wells an the Subject Property and () the exclusive right 1o construet and operate. Water supply. transport.
treatmert, and disposal infrastracture on the Subiect Froperly,
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6. Surlace Owner Consent for Impartation of Produced Water fur Disposal. In the event Lessee wishes

o import off=tract produced water for injection mte Lessee™s disposal wells located on the Subject Property,
it shall anly do so anly afler (a) receipt of the written consent ol the Surface Owner, which consent shall
not he unreasonably withheld el

|essee shall have the vight o mrport produced water for the purpose o
recveiing and re-sale and Surface Owner shall be entitled 1o the reyvalties from the sile of such reeveled

7. Right to Blend Water, Lessee shall have the right to access a certain volume of fiesh or brackish water
that docs net come from oil and gas wetlbares o the Subject Propeay (weneciorth, “blend water™; for the
purposcs of hlending with reated produced water for sale as a final Blended product.

B, Term. Unless sooner terminated under anether provision liereof, this Lease shall continue in foree for a
period ul'”(ihu “Primary Term™) The Primary Term shall be wlled tor any Foree Majeae
event, This Tease shall continue in full force and effect alter the Primary Term as 1o the entire Subject
Praperty so long as Commercial Sales of Water and/or Construction of Water-Related Infrastrucire have
begun and shall continue in full foree and effect up until the point at which 184 days have passed sinee
either the fast payment of Reyalty equalling Commercial Sales under this Lease or the Coenstruction of
Water-Related Infrastructure. The 180-day peniod shall be olled for any Force Majeure events. To preserve

this Lease in the event that water monetization andzor infrastructure constrution ae interrupled for more
than 180 days by events other than those gualifying as Force Majeure events, Lessee shall lave the option

ton of water-related revenues supommting (o

b, o Water-Related Infrastructure” shall inciude, but is not limited to, pends, pits, and other cachment
[eitities, saltwater disposal wells, pipelmes. and treatiment equipment

-
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9.

¢, “Construction” is delined as the process of physicatly emplacine water infrastrecture andfor
actively seeking 10 secure the pernmits and any other regulatory approvals and/or actively seeking,
1o seeure Surfzee Owner consent required to build such infrastructwre.,

Rovalty: Metering: Record Keeping, Subject 1o the other terms and conditions herein, Surface Qwner

shall be pard o rovalty by Lessee e the followine amount:

10, Metering., Lessee will install, maintain and operate one or more metars for the measurement of Water

praduced from the Subject Property and will calibrate the meters at least once quarterly, essee will take
monthiy meter readings of the volume of said Water produced Trom the Subjeet Froperty and furnish
Surface Owner a moenthly statement of sueh Water produced and sold commercially by Lessee i any
precading calendar month.

U Record Keeping and Rioht of Audit. A1 all times while this Lease remaims o foree, Lessee shall keep

aceurate records of the Water sold 10 any party Tront the Subject Property. During the term of this Leasce.
Surface Owner mav. at Surface Owner's expense and upon seven (7 days advance written notice to Lessee.
audit the records of Lessee pertaining to the production and sale of Waer under this Tease. Such audit shall
be conducted at Lessee” offices (an the address specified for Lessee herein or as otherwise specitied by
Lessee) between the hiours of 10200 aum. and 4:00 pom. on Lessee” normal business days. Surlace Owner
shall have the right o performs seeh an audit once per yeawr In the event any such audit reveals that Surface
Owner has been underpaid the Rovalty by more than five poreent (5%), Lessee shall reimburse Surface
Owener within sixty (00) days for the cost ol such audit, Any payments made hereunder shall be final alter
the lapse of 2 years from heir due date, except as to matlers that either Party has noted inaspecific watten
abjection (o the other Party in wriling during the 2 year period.

12, Proportionate Reduction. B Surfhace Owaer’s intorest i the Water is less than the entire undivided fee

simple estate or, if due w stattory himitation. this Agreement covers an interest that is less than the entive
undivided fee simple Water estate ol the Subject Property, then the Royalty shall be paid 10 Surface Owuer
in the proportion that Surlice Owner's actual interest bears 1o the cntire fee simple Water estate of the
Subject Propeny.
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b, Sate Proceeds. |

i1 For the purposes of this seetion, "net sale proceeds™ shail mean the tunds left over after the
fellowing items are counted against a buyer’s gross payment for the asset package:

al  Capital expenditires made by a paety that have not vet been recouped. As an
Hlustration but not as a linntathon, o7 Lessee Em'csiuc—m capital for a water
recycling Facility wsed by the party s entity, and such amounts had net previously
heen recouped. and the combined interest sold fh_l«c&:scc would be
entitled lc—amd then the parties would divide the remaining funds

accordance with the provisions of this Scotion 9.

by Professional services fees incurred by the partics, A party's professional Tees will
count against the proeceds which acerue to it based on its Iractional interest. As
Hlustration but not as a linntation, 1f the gross asset sale proceeds swere 51000000
and one party had incurred $100.000 m professional services related o its interest.
that expenditure would count against the gross revenue it was entitled to and would
net bueden the other party’s gross revenue anount.

¢)  Surfuce Owner shall have the right w demand an secounting from essce of that
Party’s capital expenditures made and professional service fees incurred to effect the
sale of an inferest in the water asset package. Such an accounting shall be delivered
oowriting and Lessee shall provide a substantive response to Surface Owner’s
request within 10 business dayvs of such request being made.

i, The proceeds split ennumerated in this section applics only o sale or assignniend by Lessee
to 2 bona 1ide independent thivd party that operates at arms kength and is net a subsidiary or
alfiliate of [essee In the event of a corporate restructuring of other event that feads Tessee
(o assign assets to an alfiliated party. the original terms of this Agrecment shall remam m

Toree,

14 Right of First Refusal. essee shall have a vight of st relusal as o the disposition of all Water from the
Subject Property subject to payment o the Royvalty or dispasal fee, as apphicable.
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[5.

10.

Survival of Acerued Obligations. The expiration or termination of this Lease for any cause shall not
relieve Lessee [rom any accrued or continuing obligation or liability under or associated with 1.easc,
meluding, but not limited to, the obligation to pay Royalty or any other sum when due.

Right to Terminate; Default, [ Lessee fails to pay any money due hereunder or continues in breach of
any term or condition of this Agreement following thirty (30) days™ prior written notice from Surface Owner
specifying a material event of default or breach of this Agreement and reasonably describing the steps
required to cure such delault or breach, Surface Owner may terminate this Lease with written notice to
l.essce. Notwithstanding the foregoing, if an event of default or breach of this Leasc is capable of cure, but
incapable of cure within such thirty (30) day period, then provided that Lessee 1s diligently working to cure
such event ol default or breach of this Lease within such thirly (30) day period and diligently pursues such
cure to completion, this Lease will continue in force and effect, not 1o exceed six (6) months however.
Lessee may terminate this Lease at any time by delivery of written notice to Surfacc Owner.
Notwithstanding any termination, |.essee will still owe Surface Owner any monctary amounts and/or duty
to remove any facilities placed on the Subject Property. Surface Owner may terminate this Lease in the
event thal a courl of competent jurisdiction rules against Cactus in any Litigation concerning the Subjcet
Property (as defined below).

. Forgce Majeure. In the cvent of “Force Majeure” during, the term of this Agreement, Lessce 15 rendered

unable, wholly. or in part, to cany out its dutics or obligations under this Agzreement, Lessce shall give
Surface Owner written notice thercof and a full description of the cause relied upon as Force Majeure within
a reasonable time aller the occurrence of such cause, whereupon Lessee, for the time that (and to the extent
thaty it is affected by Foree Majeure, shall be relieved of any consequences, including any claims of defuult.
resulting from its failure to fulfill its duties and obligations hereunder, except payment abligations. and
shall not be liable in damages of any nature, during the ¢ontinuance of any inability so caused, provided
that no damage(s) were as a resull of Lessee’s gross negligence and provided that such cause shall so far as
possible be remedied with all reasonable dispateh. “Force Majeure™, for purposes of this Agreement, shall
include an act of God, strike, lockout, or other industrial disturbance, act of the public enemy, war, lightning,
fire, storm, flood, explosion, cyberaltack, pandemic. cpidemic, governmental action or delay, legal
proceedings over ownership or control of Water, producing companics’ deeisions 1o shut-in or not complete
wells drilled in Lessee’s area of service, scarcity of inability to obtain equipment or materials, lack of
market and any other cause, whether of the kind specifically cnumerated above or otherwise, which is not
within the control of the party claiming suspension. In order for Lessee 1o be entitled to the benefits of this
Section 17 of the Lease, Lessee must notily Lessor in writing, within thirty (307 days of cach claimed
specified event and provide complete particulars with respect to the specified event or condition giving
rise to the terms hereof and Lessee shall not be allowed to claim any specitied event as to which 1t
fails to so notify Lessor. Nothing contamed in this Section 17 shall excuse Lessee from paying. or
extending the time for paying, any royalty or other payment payable in moncy under the Lease, nor shall i
permit Lessee to maintain this lease in foree and effect under Section |7 for any period longer than six (6)
consceutive months for each such specified event: provided, however, said six (6) month limitation does
not apply if the specified event is an event of Litigation, as defined below.

a. In the event of Litigation, as defined below, or other legal contestation by external parties of
Lessee’s waler ownership and/or associated rights under this Agreement, the Partics hereby agree
that the 3-year primary lerm of this Agreement between the Parties shall be tolled during the
pendency of any Litization concerning the Agreement. Once any such Litigation is resolved cither
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b.

through a settlement or a {inal, non-appealable judgment, the 3-ycar primary term will begin
running once again.

“Litigation™ shall mean legal proccedings that materially impede Lessce from developing
infrastructure and achieving Commercial Water Sales thresholds on the Subject Lands. Such
Litigation would include, but not necessarily be limited to. legal proceedings concerning ownership
or title to the Water that is the subjcct of the Agreement referenced above.

Litigation is defined as being “underway™ if proccedings are ongoing and there is not yet a final,
non-appealable judgment or dismissal with prejudice pursuant to a settlement agreement

18. Hold Harmless.

4.

Except for instances of gross negligence or willlul misconduct by Surface Owner or its
contractors, heirs, executors, representatives, ad ministrators, an¢ assigns, Lessee agrecs to
hold harmless, defend and indemnify Surlace Owner, its trustecs, agents, employces,
heneficiarics, successors and assigns, and all other persons, or eatilics of any form bound by
any contract to pay any judgment or claim made against Lessee or the Surface Owner of and
frrom any damages, actual or exemplary, costs, expenses and attorney fees the released parties
may sustain or incur as a result ol any such claims, or causes of action, made, instituted or
brought by any plaintiff, individually, or by his or her heirs, executors, representatives,
administrators, assigns and attorneys, arising {rom any events, ineidents or occurrences
relating to this Lease that occurred on or after the Effective Date of this Lease, in¢luding but
not limited to ¢laims of (orticus interference, breach of contract and/or unjust enriclhiment,

19, Environmental Provisions.

a.

During the term of this Asreement. Lessee shall, at Lessee’s sole expense comply in all material
respects with all applicable Environmental Requirements (hereafier delined) relating o the Subject
Property and the usc of the Subject Property by Lessce. Lessee shall indemnify, defend, save and
hold harmless Surface Owner from and against any and all losses, habilities, damages, costs and
expenses suflered or incurred by Surface Owner as a result off (1) the occurrenee of any
Environmental Activity relating to the use ol the Subject Property by Lessec during the term of this
Agreement or any failure of Lessce to comply in all material respects with all applicable
Environmental Requircments relating to the use of the Subjeet Property by lLessee or (i) any
investigation, inquiry, order, hearing, action or other proceedmg by or before any governmental
ageney which has resulted or is alleged (o have resulted directly from any Environmental Activity
relating to the use of the Subject Property by Lessee during the term hereof. Notwithstanding
anything herein o the contrary, l.essee shall not indemnify Surface Owner for (1) any
Environmental Activity which oceurred prior to Lessee taking possession of the Subject Property
pursuant (o this Lease: (i) any prior failure of either Surlace Owner or any other party o comply
with all applicable Environmental Requirements; or (iii) any Environmental Activity which occurs
aller Lessee 1akes possession of the Subject Property, but is due to either Surface Ownet’s or its
agent’s, employee’s, invitee’s or licensee’s presence or activities on the Subject Property. The
indemnily contained in this provision shall swrvive the expiration or carlier termination of this
Lease,  Lessee shall, arits sole expense, take all necessary remedial action required to adequately
respond to the presence of Hazardous Substances on or under the Subjcet Property for which it is

8
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L.

responsible hereunder.

For the purposes of this Lease "Environmental Activity” means any surface or subsurface, actual,
proposed or threatened storage, holding, exisience, release, emission, discharge, generation,
processing, abatement, removal, disposition, handling, or transportation of any Hazardous
Substance from, under, into or on the Subject Property or otherwise relating to the Subject Property
or the use of the Subject Property. "Environmental Requirements™ means all present and future
federal, state and local laws and ordinances (in¢luding CERCLA and other applicable provisions
of the Code and rules and regulations promulgated thereunder), rules, regulations, authorizations,

judaments, degrees, concessions, grants, franchises, agreements and other governmental

restrictions and other agreements relating (o the environment or {o any Hazardous Substance or
Environmental Activity. "Hazardous Substance” means (i) asbestos. polychlorinated biphenyls,
urca [ormaldehyde, lead based paint, radon gas, petroleum, oil. solid waste, pollutants and
contaminants and {ii) any chemicals, materials, wastes or substances that arc defined, regulated,
determined or identified as toxic or hazardous in any Environmental Requirement.

20. Imsnrance. Once water sales and/or infrastructure contruction operations commence upoit the Subject
Property, Lessee shall obtain and maintain, and cause each of its contractors and subcontractors to obtain
and maintain, the following insurance coverage during the tenn of this Agrecment:

d.

l,

©

A comprehensive commercial general liability insurance (*CGLI™) policy satisfactory to Surface
Owner in form and substance, issued by an “A-"or highcer rated carrier authorized to scll insurance
in Texas, and having limits of not less than $1,000.000.00 per occurrence and not less than
$£10,000,000.00 in the aggregate;

Automohile liability insurance (“*ALI™) for owned and non-owned automobiles with coverage of a
combined single limit of $1,000,000.00; and

Worker’s compensation cmployer’s liability coverage of $1,000.000.00.

Such CGLI and ALI policies shall: 1) contain an cndorsement naming Surface Owner as an
additional insured, 2) be endorsed to waive subrogation against Surface Owuer, and 3) provide for
notice to Surface Owner prior to any cancellation or modification. Specifically. the CGlLIand ALl
policies shall be endorsed to name Surface Owner as an additional insured, but only to the extent
caused in whole or in part by a negligent act, error, or omission or willful misconduct of Lessec. its
cmployees, agents and contractors.

lessec shall procure and maintain all such insurance on a primary, non-contributory basis. Within
7 days afier execution of this Agreement and thereafler upon written request [rom Surface Owner,
Lessee shall furnish to Surface Owner a certificate and all required endorsements evidencing such
coverage.

21. No Licens. 1.essce has no authority 1o cause or permit any lien or encumbrance of any kind to affect Surface
Owner's interest in the Subject Property. If any mechanic’s lien shall be filed or claim of lien made for
work or materials furnished to Lessee. then Lessce shall at its expense within 20 days thereafter either
discharge or contest the licn or claim. If Lessee contests the lien or claim, then Lessce shall (i) within such
20 day period, provide Surface Owner adequate securily for the Hen or claim by bonding in accordance
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with the Texas Property Code, (ii) contest the lien or claim in good faith by appropriate proceedings that
operate (o stay its enlorcement, and (i) pay prompily any final adverse judgment entered in any such
proceeding, I Lessee docs not comply with these requirements, Surface Owner may upon prior wrilten
notice to Lessee discharge the lien or claim, and the amount paid, as well as attorney’s fecs and other
expenses incurred by Surface Owner, shall be due to Surface Owner by l.essee on demand.

22, Miscellaneous Provisions.

b.

Notices. Any notice required by or permitted under this Lease must be in writing,
Any notice required by this Lease will be deemed to be delivered (whether actually
received or not) when deposited with the United States Postal Scervice, postage
prepaid, certified mail, return receipt requested, and addressed to the intended
recipient at the address shown for such recipient below. Notice may also be given
by regular mail, personal delivery, courier delivery, facsimile transmission. or
other commercially reasonable means, including, but not inited to, e-mail, which
will be effective when actually received.

Surface Owner’s Conlact Information:

To Surface Owner:
Balmorhea Ranches, Inc.
8708 Savannah Avenue
Lubbock, Texas 79424

Lessee’ Contact Information:

Mailing Address;

Balmorhea Ranches Water, LLC
8708 Savannah Avenue
Lubbock, Texas 79424

Amendment. This Lease may be amended only by an instrument in writing signed
by cach of the parties hereto.

Protection of Rights. The provisions of this Lease and obligations contamed
herein shall extend to Suorface Owner and Lessce’ heirs, successors, and
assigns. No change or division in ownership of the Subjeet Property, however
accomplished, shall operate 1o enlarge or diminish the rights ol Lessee.

No Warranty. This Lease is granted by Surface Owner without any warranties -
express, implied or arising under statute -- of any kind or character, including.
without limitation, any warraniy of title, suitability or liiness.

Subject to Existing Agreements. This leasc is subject to any and all prior

disposal agreements. sall water disposal agreements. water sales agreements, water
sales coniracts. surface use agreements, cascments, pipeline casements, road
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cascmaents, oil and gas leases. including but not limited (o any agreements recorded
inn the Real Property Records of Reeves County.

No Interference. Lessec hereby agrees that neither it nor its successors or assigns
shall be entitled to ever use any portion of the surface of the Subject Property for
the purpose of investigating, exploring, prospecting, drilling, or mining for or
producing oil. gas or other minerals or any related activities. Any such rights
granted under this Lease shall in no manner interfere with any oil and gas
development, oil and gas exploration, oil and gas production and or oil and gas
operations on the Subject Property, except to the extent said interfere arises from
any Litigation regarding the Subjeet Property.

Compliance with Laws. Atall times while this Lease is in foree, Lessee will {ully
comply with all applicable laws, stalutes, rules, regulations, ordinances, permits,
licenses and orders.

Waiver of Default. Except as expressly provided in this Leasc to the contrary, &
party’s fatlure to give any nolice, take any action or otherwise enforee its rights
under this Lease with respect to the default or breach of this Lease by the other
party shall not constitute a waiver or estoppel of such rights.

Severability, 1f a provision of this Leasc is uncnforceable for any reason, {o the
extent the unenforceability does not destroy the basis of the bargain among the
parties, the unenforceability shall not alfect any other provision of this Lease, and
this Lease shalt be cansirued as if the unenforeeable provision were not apart of
this Lease,

Assignability. The rights of either partly under this Agreement may be assigned
in whaole or in part, by surface arca and/or by depth or formation, and the provisions
hereof shall extend to the heirs, exccutors, administrators, successors and assigns
ol the respective parties, subject o the written consent of the non-assigning party
which will not be unreasonably withheld. Lessee will deliver written natice of an
assignment under this Section 22(}) to Surface Owner in advance of such
agsienment. The notice period shall be thirty (30) days from the time at which
Surface Owner receives Lessee’s written request. If Surface Owner does not object
to the assignment within the notice period of thirty (30) days. then it shall be
deemed to have accepted Lessec’s assignment.

No_Guarantee of Sales or Water. Lessce will use 1is best efforts to scll Water
produced from the Subjeet Property, but Lessee shall not be hable to Surface
Owuner under this Lease or otherwise for any failure to sell any such Water. Surface
Owner acknowledges and agrees that Lessee has made no warranties, guaraniees
or representations to Surface Owner, express or implied, regarding the amount of
Water that will be sold pursuant to this Lease. and Lessee hereby cxpressly
disclaims any and all such warranties. Lessee acknowledges and agrees that
Surface Owner has made no warranties, guaranices or representations to Lessee,
express or implied, regarding any third parties agreeing to provide and/or sell
Water to Lessee. Surface Owner specifically disclaims any liability associated
with Lessee” ability (o receive ar purchase Water [rom any third party.

1
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1.

Recording. Surface Owner and Lessee agree (o execute 8 Memorandum of Lease
giving notice of the existence of this Lease, a description of the Subject Property,
the Term, a general description of the rights granied to |.essee hercin, and other
pravisions, to be recorded in the county where the Subject Property is tocated. This
Lease shall not be recorded in the county property records. Upon the expiration or
earlier termmation of this Lease, Lessee agrees to promptly exceute and deliver to
Surface Qwner a recordable release of the Memorandum ol Lease,

Mutual Non-Disclosure Obligations. Lessec and Surface Owner shall both hold
comimercial details of this Agreement strictly confidential and ncither Party shall
disclose such information without the written consent of the other Party.
“Commercial details™ includes any and all information petaining to pricing. royalty
rates. division of sale proceeds, and other such commecrcially sensitive data.
Notwithstanding the forcgoing, a Party may share commercial details with
(a} specified employees who require access to and have a bona fide need for such
information to enable them to carry out the purpose of this Agreement and who
have been made aware of and instructed to observe the terms of this Agreement,
(b) to its advisors, contractors, consultants and representatives who require acecss
1o and have a bona fide need [or such information to cnable them to carry out the
purpose of this Agreement, who have been notilied as 1o the existence of this
Agreement and who have agreed in writing to cbserve the Lerms of this Agreement,
and (¢) as may be required by law, judicial order or decree.

i. Rights Upon Breach. The parties agree that in the event of any breach
or threatencd breach by the other parly of any of the non-disclosure
covenants sct forth in this Agreement, the non-disclosing party shall have
the right to apply to a court of competent jurisdiction for the entry of an
immediate order to restrain or enjoin the breach of said covenants by the
disclosing party and otherwise to specilically enforce the provisions of
ihis Agreement. Nothing herein shall be construed as prohibiting any
party from pursuaing any other remedics available to it for such breach or
threatened breach, including the recovery of damages and all reasonable
altorney’s fees and costs of suit.

i, Waiver. The failure or delay of cither party to act in the event of'a breach
of this Agreement by the other shall not be dcemed a waiver of such
hreach or a waiver of {uture breaches, unless such waiver shall be in
writing and signed by the parly against whom enlarcement is sought.

i, Term. These non-disclosure provisions shall commence on the Effective
Date and continuc for five (5) years, but in any event shall become null
and void inthe event of an approved assignment by Lessce to a third party.

Further Cooperation. Surface QOwner expressly agrees to cooperate with Lesscc

as ressonably necessary to assist Lessee m securing any and all licenses and
permits that may be necessary in connection with the transactions contemplated by
this Lease so long as such cooperation is of no cost or expense to Surface Owner.,

Execution. This Lease may be executed in multiple counterparts, cach of which

shall be considered an original for all purpases.

NI
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p. Venue. Venue for any issue arising out of this Agrcement shall be in Reeves

County, Texas,
Prior Agreement and Conflicts. This Agreement is in liev of and replaces that certain Agreement dated
August 28, 2019, by and between Surtace Owner and Lessee (“Prior Agreement™). In the event there exists

any conflicts or inconsistencies between the terms of this Agreement and the Prior Agreement and the terms
of any other documents. the terms of this Agreement shall govern and control.

[SIGNATURE PAGES FOLLOW]

IR
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EXECUTED on the dates of acknowledgment appended hereto, but cffective as of the date first
written above,

SURFACE OWNER:

BALMORHEA RANCHES, INC.,, a Texas
corporation

By:

Trey Miller, General Managoer

LESSEL:

BALMORHEA RANCHES WATER, LLC, a Texas
limited liablity company

By:

Trey Miller, Manager

14
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EXHIBIT “A™

Attached o and made a part of that First Amended and Restated Produced Water Lease
Agrcement effective August 28, 2019, by and between BALMORHEA RANCHES, INC. and
BALMORHEA RANCHIES WATLER, LLC.

SUBJECT PROPERTY

REEVES COUNTY, TEXAS

See Page 2, attached hereto and made a part hereol.

[THE REMAINDLER OF TUHIS PAGE IS INTENTIONALLY LEFT BLANK]
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BALMORHEA RANCHES, [NC,

Barilla Pasture: Blk, 1, HETC Sisk Pasture; Blk. 5, H&GN
h Section Acres Sectian Acres
e 310.51 23 60,00
93 S4h, 70 29 640.00
g4 Shi .20 31 640,00
106 640.00
107 640.00 33 640,00
108 6lik. 61 ) 34 State B40.00
131 o 311.33 Minerals only hg 168=80 ¥/
132 311.35 N/2 ‘50 State 60 25,
133 6hD.00 4 &h0., 00
134 £ho. 00 L3 &ho. 00
135 640,00 N/2 Gh State - 320.00
WS of 136 160.0C Wz & NE/L State-200 Blk. 13 480.00
146 640.00 ) . H&GN _
147 - 640.00 6,560.,00
148 643.12
149 516.80
E/2 172 321.81)
173 640.00
174 641.36
175 pho. o0
176 641,59

11,351.38

Page 2 of 2
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EXHIBIT “B”

Attached to and made a part of that First Amended and Restated Produced Water Lease
Agreement effective August 28, 2019, by and between BALMORHEA RANCHIEES. INC. and
BALMORHEA RANCHLES WATER, LLC.

SURFACE USE AGREEMENT

This Surface Use Agreement (this “Agreement™) is attached 1o that certain Produced Water Lease and
Assoicated Services Agreement ((he “Lease”) by and between BALMORHEA RANCIIES, INC., as
“Surface Owner”, and BALMORHEA RANCHES WATER. LLC. as “Lessec™, and incorporated fully
therein. Capitalized terms used herein and not otherwise defined hercin shall have the meanings ascribed
to them in the Lease,

I. Prior Consent to Infrastructure Siting and Emplacement. Prior to commencing arty infrastructure
siting operations on the Subject Properly, Lessee shall seek Swiface Owner’s written consent. which
will not be unresonably withheld, for proposed operations in the manncr detailed in sub-sections (a-d)
below. Lessec agrees to meet with Surface Owner, il requested, to answer questions and address issues
with the proposed Development Plan. After approval of an infrastructure route/site, Lessee’ activitics
on the Subject Property shall be condueted in accordance therewith and Lessee shall be required to seek
Surface Owner's consent to materially alter the route or location of said infrastructure. Any pipelines
construcled shall be be memorialized and poverned by permits on a mutually agreeable form to be
recorded in the Official Public Records of Reeves County, Texas.

Pipeline and Lavflat Routing. Lessee will deliver written notice of proposed pipeline and
laylTat hose routes 1o Surface Owner in advance of construetion. The notice period shall be
forty five (45) days for Nxed pipelines and ten (10) days for initial emplacement of a temporary
layflat hose. The notice period lor redeployments of an alrcady emplaced layflat hose shall be
five (3) days. IT Surface Qwner does not object in writing to the route within the notice period
of forty five (45) days for fixed pipelines and ten (10) days for initial layflat hose emplacements
and five (5) days for redeployments of already emplaced layflat hoses, then 1t shall be deemed
to have accepted Lessee’s initial proposed route and Lessee shall have the right to proceed
forthwith in emplacement of said pipeline/layllat. If Surface Owner does object to the roule
within the applicable time period. Surface Owner shall propose a commercially reasonable
altermntive for the route. In such instance. Lessce may accept Surface Owner’s proposed
alternative location or submit to Surface Owner a new notice of proposcd route.

Pits. bessec shall have no right (o dig any pits on the Subject Property except with Surface
Owner’s prior writlen consent.

Water Treatment/Recveling Infrastructure. Lessee will deliver written notice ol proposcd
water treatment infrastruture emplacements to Surface Owner in advance of construction
and/or emplacement. The notice period shall be thirty (30) days from the time at which Surface
Owner receives Lessee™s written request. It Surface Owner does not objeet in writing to the
emplacement location within the natice periad of thirty (30) days, then it shall be deemed 10
have accepled [.essee’s initial proposed emplacement location and Lessce shall have the right
to proceed forthwith in emplacement of said treatment/recyeling infrastrueture. 1 Surface
Owner does objeet to the emplacement location within the applicable time period, Surface
Owner shall propose a commercially reasonable alterntive for the location. In such instance.
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Lessee may accept Surface Owner’s proposed alternative location or submit to Surface Owner
a new notice ol a proposed alternative emplacement location. For the purposes of this
Agreement. water treatment and recycling inflvastructure shall include, but is not limited to,
fixed and mobile treatment units utilizing various oxidizing agents that may be chosen at
Lessee’s sole discretion, as well as equipment for separation and recovery of hydrocarbons
from water.

d. Saltwater Disposal Wells and Associated Facilities. Lessce shall seck Surface Owner's
written consent for proposed locations upon which Lessee wishes to permit saltwater disposal
wells and il the permits are approved by the relevant authoritics, drill such disposal wells. The
notice period shall be thirty (30) days from the time at which Surface Owner receives Lessee’s
written request. During the aforesaid notice period. Surface Owner shall have the option to
reject Lessce’s initial proposed emplacement. If Surface Owner does not object in writing to
the emplacement location within the natice period of thirty (30} days. then it shall be deemed
to have accepted Lessee™s proposed permitting site and Lessee shall be allowed to proceed with
permitting and subsequently, drilling and completing such as SWD and the associated suiface
facilities. 1T Surface Qwner docs abject to the emplacement location within the applicable time
period, Surface Owuer shall propose a commetreially reasonable alterntive for the location. In
such instance, Lessce may accept Surface Owner's proposed allernative location or subniit to
Surface Qwner a new notice of a proposed alternative emplacement location.

Removal of Equipment: Restoration of Subject Property. During the term of the Lease, Lessee
shall own, maintain, have sole lability for, and bear all costs associated with the acquisition,
installation. construction. location and use of the Lessee Equipment and Facilities. Within ninety (90)
days following the expiration or termination of the Lease for any cause, Lessee shall remove the Lessee
Equipment and Facilities from the Subject Property and restore any portion of the surtace of the Subject
Property affected by Lessee™ operations thercon to as near the condition it was in on the Gifective Date,
as reasonably practical and excepting ordinary wear and tear, including, but not limiied to, re-seeding
the alfected portions of the Subject Property with native type grasses, to be sclected and sown in sowing
season as designated and directed by Surface Owner. If Lessee fails to remove any of the Lessee
Equipment and Facilities within said 90-day period, it shall be decmed that Lessee has abandoned such
Lessee Equipment and Facilities, and title to same shall automatically vest in Surface Owner. Il Surface
Owier elects to remove said abandoned Lessee Equipment and Facilities after such 90-day period, then
Lessee shall reimburse Surface Qwner for any reasonable cost or expense related 1o such removal plus
a managemenl fee of 15% ol such cosls.

Bond Requirement.  Once infrastructure construction operations commence upon the Subject
Property. Lessee shall provide sceurity to cover the estimated removal costs associated with the Lessee
Cquipment and Facilities on the Subjeet Property. The security shall be, at Lessee” option, either a
surety bond from an issuer reasonably acceptable to Surface Owner. a corporate guarantee (from a
financially responsible entity that is reasonably acceptable to Surface Owner and whose credit rating 13
investment grade), a letter of ercdit issued by a financial mstitution reasonably acceptable to Surface
Owner, a cash deposil, or other security reasonably acceplable to Surface Owner (he selected security
herein referred 10 as the “Removal Bond™). The amount of the Removal Bond shall be the estunated
cost of (i) removing the Lessee Equipment and Facilities. net of the estimated salvage value, as
estimated by @ construction company selected by Lessee and reasonably acceptable 10 Surface Owner.
and (ii) restoration of the Subject Property in accordance with this Agrcement. The amount of the
Removal Bond shall be updated every year alter the initial estimate based on a new estimate by a
construction company selecled by Lessee and reasonably aceeptable to Surface Owner. Once the
Removal Bond is in place, Lessce shall keep the Removal Bond (or a resplacement Removal Bond) in
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5.

force throughout the remaider of the Term or then current Renewal Term,

Standard of Care. All operations by or for Lessee on the Subject Property shall be conducted in such

a way as nat to unduly interfere with Surface Owner's or Surface Owner’s tenants’ operations on the
premiscs, it being understood that the Subject Property is owned and held by Surface Owner primmarily
for catile and livestock ranching and farming purposes and leased for oil, pas and mineral development.
Lessee agrees that all operations hercunder will be condueted having duc regard for the continued use
of the Subject Property by Surface Owner and its succesors and assigns and Surface Owner’s tenants.
Lessee agrees to lake all reasonable steps 1o prevent its aperations from:

i.

a.

Causing or contributing to soil erosion or 1o the injury of temraces or other soil conserving
structures on the Subject Property;

Polluting the soil of the premises or the waters of the reservoirs, springs, streams, or wells on
the Subject Property or adjacent thereto;

Damaging crops, grasses or other foliage or trees whether natural or improved, cultivated or
not, of whatsoever nature: ar

Harming or injuring in any way the animals or livestock owned by Surface Owner or Surface
Owner’'s tenants and kept or pastured on the Subject Property.

i. Lessce shall at all times use reasonable care in all of [Lessee” operations on the Subject
Property, 1o prevent injury or damage to the grass, crops. calile, livestock, buildings or
other property situated ihereon. or to water wells or tanks located thereon. l.essee
agrecs not to allow any waste oil or salt water to flow over the surface ol the Subject
Property, nor to allow same to drain down any draws, drains, creeks or ravines, nor
allow same to contaminate any tanks, ground water or underground water thereon,
Lessee may not “land fanm™ any contaminated soils or produced substances withou
Surface Owner’s written consent. Lessee shall pay for any damages resulting [rom any
comamination of the premises by salt water or waste oil or any other substance
resulting from Lessee” operations, whether caused by Lessee” negligence or otherwise,
The measure of such damages shall be the greater of (i) the difference between the
market value of the property before and after such contamination, or (ii) the cost of
remediation of such contamination. Il any well, pipeline, tank or other receptacle or
{acility of Lessee on the Subject Property spills, [eaks or discharges water, oil ar other
fluids, Lessce shall not permit such fluids to flow unrestrained over the Subject
Property but shall contain same. preventing it securely from penetrating, seeping or
flowing into any [resh water on or under the premises or into any creek, tank, reservolr
or water course on the Subject Property. 1essee shall have the duty of seeing that no
such fluid shall injure the surface of the Subject Property or penetrate fresh water
formations beneath the surface. Any freshwater bearing stratum encountered 1n the
drilling of any well (if applicable) will be securely cased and/or cemented off in
accordance with state and/or (ederal regulations so that the waters therein will not be
contaminated.

Consiruction and Maintenance of Roads. Lessee agrees, 10 the extent practical, to utilize

existing roadways over and across the Subject Property. [n the event the construction of new
roads becomes necessary, 1.essee agrees to construct not more than one road to cach location
on the Subject Property. 1o construct such roads using all-weather caliche and in a good and
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b.

workmanlike manner, and to confine all travel incident to operations to (he single road to cach
site. Lessee shall consult with Surface Owner prior to locating any roads. so that they may be
located to interfere as fittle as reasonably possible with Surface Owner’s use of the surface
estate, Lessce shall have no right to use existing roads on the Subject Properly except with
Surface Owner’s prior written consent. Lessee agrees to maintain all roads used by Lessee in
Lessce’ operations on the Subjeet Property in good condition and repair during the period of
Lessee” operations on the Subject Property. lessce shall construct and maintain terraccs across
roads where necessary to prevent crosion, When any roads constructed by Lessce are no longer
used by Lessee, if Lessee has constructed any character of topping, such as caliche, blacktop
or otherwise. on such roads, Surface Qwner shall have the right to require L.essee to remave
such topping from the roads and to restore the surface of the land to substantially its former
condition. 1T any employees, conlractors, employees of Water purchasers, or others authorized
1o usc lease roads by virtue of the Lease fail to confine their travel on the Subjeet Property o
the designated leasc roads, Surface Owner shall have the right. n addition te any other remedy
provided under the Lease or by law, to deny further access by such person to the Subject
Praperty, to treat such person as a trespasser, and to receive compensation from Lessee for any
damages caused by such person to the Subject Property by reason of his use of portions of the
surface of the Subject Property other than the designated lease roads. Lessee shall maintain
and enforce a speed limit for all vehicles on the Subjeet Property for vehicles of Lessee and its
mvilees nol 1o exceed fifteen miles per hour (15 mph), ot such lesser speed as necessary to
prevent the raising ol excess dust. Lessee shall additionally water any roads it is actively
utilizing as necessary to prevent the raising of excess dust.

Pits. Lessee shall have no right to dig any pits on the Subject Property except with Surface
Owner’s prior written consent,

No Lease Houses. Lessec shall have no right 1o construct any lease houses or lease camps for
housing Lessee” employees on the Subject Property.

Mo Hunting or Fishine or Recreational Use. The Lcasce does nol cover nor include any right
or privilege of hunting with fircarms or with dogs or otherwisc on the Subject Property, nor of
fishing on the Subject Property, nor of any recreational use of the Subject Property onr any
archaelogical usc or studics, all such hunting and fishing and recreational rights being expressly
reserved to Surface Owner, Lessee agrees that none of Lessee” officers, agents, employees,
representatives or contractors will bring any dog, fircarm. fishing tackle, alcoholic beverages
or illegal drugs or other illegal substances upon the Subject Property and will not fire any
weapon or fircarm or consume aleoholic beverages or illegal drugs or other illegal substances
ihereon. l.essee™ agents, officers. employees, representatives and contractors shall not bring
any recreational-type vehicle on the Subject Properly, except vehicles used for Lessee’
operations, or bring motorcycles, dune buggies, or similar vehicles on the Subject Property. [
any such person shall violate the provisions of this Section, such person shall no longer have
any right to 2o on, or to be on, the Subjeet Property, and tf such persen shall go on or be on the
Subject Property, he shall be a trespasser and subject 1o prosecution under the trespass laws ol
the State of Texas. Al all times while on the Subject Property, Lessee” officers, agents.
employees, representatives and conlractors must carry such identification as Surface Owner
shall reasonably require. and may be required to place such identifying marks on any vehicles
brought by them upon the Subject Property as Surface Owner may require. Any person on the
Subject Property without such identification may be required to leave the Subject Property
immedialely.

Trash and Debris; Repair, lLessce will keep the Subject Property tree of trash and debris
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brought on such property by Lessee or anyonc acting on Lessee” behalf. If Surface Owner’s
£ proj

property is damaged as a result of Lessee’ operations, Lessee agrees to promptly rcpair the
property o Surface Owner’s reasonable satisfaction.

Pipelines. IFollowing approval of the location for any such pipeling from Surface Owner, and
il applicable, Surface Owner’s tenant, Lessee shall have the right 1o lay on the surface or bury
poly, steel, layflat hoses, or ather pipelines on and/or under the Subject Property for the
transporting of Water over, on and across such property. Lessee shall double-diteh all buried
pipelines so as to replace the original topseil at the surtace and shall make no cuts in the grass
turl on the Subject Property, excepl as necessary to enable pipcline laying machinery to
cperate. Lessee shall promptly fill and restore all sinkholes as may develop. Lessee shall
provide to Surface Owner a map or plat showing the route of any and all such pipelines.

Fences and Gates. Lessee will not cut or go over any lence or fences on the Subject Property
at any time or in connection with any operations on the Subject Property, without first obtaining,
Surface Owner’s written consent. [ Surface QOwner consents to the cutting of a fence, the cuts
must be made at the place designated by Surface Owner; and Lessee agrees, prior (o cutting
any fenee of Surface Owner. to brace the existing fence adequately on both sides of the
proposed cut 50 that when the lence is cut there will be no slackening of the wires. For any
fenee cut, Lessee agrees to install and maintain a substantial iron cattle guard capable of turning,
cattle promptly after making such cut. Such cattleguard shall be single lane and set in concrete
with a depth ol at least three feet (37) beneath the surface with adequate H-frame construction
complete with dead men on each side of such cattleguard, A welded pipe gate with a swing
arm approximately three feet (37) above the surface shall be installed across said cattleguard,
and when not in actual usc the gate shall be kept locked by Lessee. Lessee shall thercaller keep
any such callleguard cleaned oul so as (o prevent the passage of livestock. Surface Owner may
install Surface Owner's own lock in addition to Lessec’s lock on said gate. Upon lermination
of the Leasc, or the portion thereof on which any cattle guard and gate are located, such cattlc
guard and gate shall, at the option of Surface Owner, become Surface Owner’s property or be
removed by Lessee and the fences restored to their original condition. So long as this Lease
shall remain in force, such gates and cattle puards shall not be removed and shall be maimtained
in good condition and repair, capable of tuming cattle. Any gates in fences must be nstalled
only at places and in a manner reasonably approved by the Surface Owner whose fence (s
alfected. .esscc agrees to promptly close all gates and lock all outside gates which Lessee and
Lessee’s agents, employees, guests, invitees or independent contractors may use in Lessee’s
operations on the Subject Property, to prevent the escape of cattle or livestock through any
open gate. fence is affected. Lessce agrees to promptly closc all gates and lock all outside gates
which Lessce and Lessee’s agents, employees, guests, invitees or independent contraclors may
use in Lessee’s operations on the Subject Property, to prevent the escape of cattle or livestock
through any open gate.

Maintenance of Equipment and Facilities, Lessee shall maintain all of the Lessee Equipment

and Facilities in gaood working condition. Surface Owner shall maintain all of the Surface
Owner equipment and facilities in good working condition,

No Chemicals. 1.cssee shall net use chemicals or apply manufactured chemical substances on

roads. drill sites. and rights-of-way.

Surface Damage Compensation. For the construction of infrastructure on the Subject

Property needed to effect this transportation and processing/handling of Water, Lessce shall
compensate Surface Owner according to the damages schedule provided in Exhibit C. The
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damage payment schedule shall be adjusted on an annual basis, according {0 proportional
changes in the University damages rates.
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EXHIBIT “C”

Attached o and made a part of that First Amended and Restated Produced Water Lease
Agreement effective August 28, 2019, by and between BALMORHEA RANCHES, INC and
BALMORIHEA RANCTES WATER. LLC,

FFlat lines:
Roaids:

Posver lines:

Pipeline Right of Wav

o O diameter o less:
» A7 10 8 diameter:
= B0 107 diameter

s 107 diamcier or mon

Frac Ponds
s Uindoer (5)acres:
s (5)310(8) neres:

lFacilities
«  Under (3) acres:

* (310 (3)acres:

* (St (10)acres:

4L essee shall obtam prior written approval [rom Surface Owner Tor all sites. roates, pipelines. flat lines
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ASSIGNMENT OF FIRST AMENDED AND RESTATED
PRODUCED WATER LEASE AGREEMENT

STATE OF TEXAS §
KNOW ALL MEN BY THESE PRESENTS:

COUNTY OF REEVES §

WHEREAS, BALMORHEA RANCHES WATER, LLC, a Texas limited liability
company, (“Assignor”) is the record owner of a First Amended and Restated Produced Water
Lease Agreement effective August 28, 2019, by and between BALMORHEA RANCHES, INC,
and BALMORHEA RANCHES WATER, LLC covering the Lands described in Exhibit “A,”
attached hereto and made a part hereof (“Lease and Lands”).

NOW THEREFORE, for $10.00 and other good and valuable consideration, the receipt
and sufficiency of which are hereby acknowledged by Assignor, BALMORHEA RANCHES
WATER, LLC does hereby sell, assign, convey, transfer, set over and deliver unto CACTUS
WATER SERVICES, LLC, & Texas Limited Liability Company (hereinafter referred to as
"Assignee”), whose address is P.O. box 10821, Midland, Texas 79701 and Assignee's successors
and assigns the following properties and rights:

(a) All of Assignor’s rights in and to the Lease and Lands; and

(b) A like interest in and to all rights, duties and obligations attributable to or arising

from the Lease, as same are appurtenant or relate to the Lease and Lands all such rights,
duties and obligations are referred to in this Assignment as the "Contract Rights").

This Assignment herein made is subject to:
¢)) The terms, provisions, covenants and royalties pertaining to the Lease and the Lands,

(2)  Assignee assuming all of Assignor's duties and obligations of the Assignor, express or
implied, with respect to the Lease, including, without limitation, those arising under or by
virtue of any permits, applicable statute or rule, regulation or order of any governmental
authority.
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(3)  Except for instances of gross negligence or willful misconduct by Assignor and/or
Surface Owner or its contractors, representatives, administrators and assigns,
Assignee agrees to hold harmless, defend and indemnify Assignor and/or Surface
Owaner, its trustees, agents, employees, beneficiaries, successors and assigns, and all
other persons, or entities of any form bound by any contract to pay any judgment or
claim made against Assignee or the Assignor and/or Surface Owner of and from any
damages, actual or exemplary, costs, expenses and attorney fees the released parties
may sustain or incur as a result of any such claims, or causes of action, made,
instituted or brought by any plaintiff, individually, or by his or her heirs, executors,
representatives, administrators, assigns and attorneys, arising from any events,
incidents or occurrences relating to the Lease that occurred on or after the Effective
Date of this Assignment, including but not limited to claims of tortious interference,
breach of contract and/or unjust enrichment.

(4) THIS ASSIGNMENT IS MADE BY ASSIGNOR AND ACCEPTED BY
ASSIGNEE WITHOUT REPRESENTATIONS, COVENANTS OR
WARRANTIES AS TO THE TITLE, EITHER EXPRESSED OR IMPLIED,
ASSIGNEE HAVING MADE ITS OWN INDEPENDENT EXAMINATION AND
FOUND SAME TO BE SATISFACTORY.

TO HAVE AND TO HOLD, all and singular, the Lease and the Lands and the Contract
Rights associated therewith unto the Assignee, Assignee’s successors in title and assigns subject
the term set out the Lease.

All of the terms, provisions, covenants and agreements herein contained shall extend to
and be binding upon the parties hereto and their respective heirs, successors in title and assigns.

IN WITNESS WHEREQF, Assignor has executed this Assignment on the date of the
acknowledgment annexed hereto.

ASSIGNOR:

BALMORHEA RANCHES WATER, LLC, a
Texas limited liability company

By:

Trey Miller, Manager

Balmorhea 1325
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STATE OF TEXAS §

COUNTY OF LUBBOCK §

This instrument was acknowledged before me on this day December, 2020, by
TREY MILLER, as Manager of BALMORHEA RANCHES WATER, LLC, a Texas limited
liability company, on behalf of said limited liability company.

NOTARY PUBLIC, STATE OF TEXAS

ASSIGNEE:

CACTUS WATER SERVICES, LLC, a Texas
limited liability company

By:
Brice Ferguson, Vice President
STATE OF TEXAS §
§
COUNTY OF LUBBOCK §
This instrument was acknowiedged before me on this day December, 2020, by

BRICE FERGUSON, as Vice President of CACTUS WATER SERVICES, LLC, a Texas
limited liability company, on behalf of said limited liability company.

NOTARY PUBLIC, STATE OF TEXAS

[¥E}
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EXHIBIT “A”
Attached to and made a part of that certain Assignment of First Amended and Restated

Produced Water Lease Agreement from BALMORHEA RANCHES WATER, LLC to CACTUS
WATER SERVICES, LLC.

REEVES COUNTY, TEXAS

See Page 2, attached hereto and made a part hereof.

[THE REMAINDER OF THIS PAGE IS INTENTIONALLY LEFT BLANK]

Page 1 of 2
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BALMORHEA RANCHES, INC,

darilla Pasture: Blk. 1, HETC

Section Acres
4o 310.51
93 544 .70
g4 g4l 20
106 640.00
107 640.00
108 644 .6)
131 317.33
132 311.35 .
133 640.00
134 640.00
135 640.00
Wi/h of 136 160.00
146 640.00
147 - 640.00
148 643.12
149 516.80
E/2 172 321.81
173 640.00
174 641.36
175 640.00
176 641.59

11,351.38

Sisk Pasture: Blk. 5, H&GN

Section Acres

23 640,00

29 .6h0.00

31 640.00

33 640.00

. ‘34 State  6h0.00
Minerals only 4g 168200 I
N/2 ‘50 State  6hB+00- 33,

‘B .640.00

-43 640.00

N/2 Y State . 320.00

W/2 & NE/4  "State—-200 Blk. 13 480.00

, HEGN
E; ] 530-00

Page 2 of 2
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